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h February 3, 1981, Admnistrative Law Gficer (ALO Aie

Shrool issued the attached Decision in this proceedi ng. Thereafter,

Respondent and General Gounsel tinely filed exceptions and a
supporting brief, and the Charging Party and General (ounsel each
filed a reply brief.

Pursuant to the provisions of Labor Gode section 1146,1] t he
Agricultural Labor Relations Board (ALRB or Board) has del egated its
authority inthis matter to a three-nenber panel.

The Board has consi dered the attached Decision in |ight
of the excepti onsZ/ and briefs of the parties and has decided to

FEEErrrrrrrrrr

yAlI code citations herein wll be to the Labor Gode unl ess
ot herw se speci fi ed.

2 General ounsel requested that Jose Luis Ruci 0's nane be added
tothe list of hand-crew strikers; that request is hereby granted.



affirmthe ruli ngs,§/ findi ngs, and concl usions of the ALO and to adopt
his recommended O der, as nodified herein.

Respondent is a Galifornia corporation engaged in the
raising and harvesting of tonatoes in the King Aty area of the Sal dnas
Val | ey. Respondent first introduced tomato harvesters into its
operations during 1979. The 1979 tonato harvest began in early August
w th Respondent utilizing four hand crews and three machi ne crews to
harvest the tonat oes.

Due to a reduction in narket denand for tonatoes, Respondent
laid off a hand crew of thirty enpl oyees on August 20, 1979. 4 Duri ng
the fol | ow ng days, the renai nder of the hand-crew enpl oyees becane
di scont ent ed because they were getting less than hal f the work they had
recei ved at the beginning of the season. During the first hour of work
on August 27, the hand-crew enpl oyees nmet and deci ded to go out on
strike to protest the | ack of work.

Every nenber of the hand crew joined the strike, except for
M guel Angel Navarro, who went to work on the harvesting nachi nes.

They wal ked over to the field where the nachi nes were operating and
asked the machine workers to join them Al but seventeen of the
nmachi ne workers joined the strike. There was a total of 206 strikers:

133 hand- crew enpl oyees, 61 nachi ne-crew

(et

(et

& Curing the hearing, the ALOgranted General Counsel's notion to
anend the caption. The change is reflected herein.

d Lhl ess otherwi se stated, all dates refer to 1979.
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enpl oyees,§/ five tractor drivers, four dunpers, and three

checkers.§/
The strikers assenbl ed i n one of Respondent’'s fields and

el ected a ranch coomttee wth Jose Luis Rucio as chairman. Rucio

contacted the Lhited FarmVWrkers of Awerica (AFL-AQOQ(URY. The UFW

sent an organi zer to col l ect authorization cards fromthe Frudden

strikers. n August 29, 1979, an expedited el ecti on was hel d under

section 1156.3(a) (4) of the Act. As aresult of the el ection (UFW

201; No Uhion-4) the Board subsequently certified the UFWas the

excl usi ve col | ective bargai ning representati ve of Respondent's

agricul tural enpl oyees. (Frudden Enterprises, Inc. (Aug. 21, 1981) 7

ALRB No. 22.)

On the first day of the strike, August 27, Respondent

continued to operate the three harvesting nachi nes, nanning themwth
supervi sorial personnel and vol unteers. Respondent began hiring

repl acenent workers for the nachi nes on August 28. Respondent did not
harvest tonatoes from August 30 through Septenber 3 because the
tonatoes were too green. (perations resuned on Septenber 4, wth none
of the striking enpl oyees being rehired. The UFWfiled a charge on t hat
sane date, alleging that Respondent had discrimnatorily retaliated
agai nst the enpl oyees for engaging in union activities by refusing to

rehire them

S Two rmachi ne workers, Miria Hena Hernandez and Rosa Robl es ret urned
to work during the last two days of the strike. This is reflected
hereinafter wth reference to 204 strikers and 59 nachi ne-crew
strikers.

§/Ojr figures differ fromthose of the ALQ Any discrepanci es can be
resol ved at the conpliance proceedi ng.

8 ALRB Nb. 42 3.



The ALO concl uded that Respondent viol ated section 1153(c¢ and
(a) of the Act by failing and refusing to rehire the economc strikers
who had not been pernanently replaced at the tine they nade
uncondi tional offers to return to work and by discrimnating inits
enpl oynent practices in 1979 and 1980 to di scourage its enpl oyees from
engaging in union activities. Respondent excepts to these concl usi ons.
The Srike

The enpl oyees herein went out on strike to protest the fact
that since the tonmato harvesters were brought in, the handpi ck crews
were getting | ess work. Enpl oyees who engage in a lawul strike or work
st oppage for sone reason(s) other than to protest agai nst an enpl oyer's
unfair |abor practices are economc strikers. Typically, such a strike
Is called to support enpl oyee denands for changes in their wages and/ or
working conditions. (Gernan, Basic Text on Labor Law (S. Paul, 1976)

p. 339.) dearly, the strike herein was thus an economc strike, and we
so find.

Under established precedent of the National Labor
Rel ations Board (NLRB), economc strikers who unconditionally apply for
reinstatenent have a right to inmediate reinstatenent if they have not
been pernmanently repl aced. Economc strikers who have been permanent|y
repl aced prior to their unconditional offer to return to work have a
continuing right to preferential hiring and full reinstatenent upon the
departure of the permanent repl acenent or to any other equival ent
enpl oynent that becormes available. (N.RBv. Heetwood Trailer Co., Inc.
(1967) 389 U S 375 [66 LRRM 2737]; Laidl aw Gorp. (1968) 171 NLRB 1366
[68 LRRM 1252] enfor ced
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(7th dr. 1969) 414 F.2d 99 [71 LRRM 3054], cert. den. (1970) 397 U S
920 [73 LRRMI2537]. See Seabreeze Berry Farns (Nov. 16, 1981) 7 ALRB

No, 40.) Respondent argues that it .was under no duty to reinstate the

strikers because they never nade a legally effective unconditional
offer to return to work. Ve disagree.

The pur pose served by an unconditional offer to return to
work is to notify the enployer that the strikers are desirous of
returning to work and are not conditioning their return on any denands
they may have nmade before or during the strike. The underlying policy
Is to get the striking enpl oyees back to work quickly. Thus, the
strikers' unconditional offers to return to work need not neasure up to
any formal requirenents. Indeed, the U S Suprene Gourt has stated
that the enpl oyees' "... right to reinstatenent does not depend upon
technicalities relating to [their] application ...." (N.RBv.
Heetwod Trailer G., Inc., supra, 389 US 325 381.)

It has been hel d that the appearance of strikers at a plant
to solicit an answer to the question as to whether they still had their
jobs, was tantanount to an unconditional offer to return to work.

(Leon Ferenbach, Inc. (1974) 212 NLRB 896 [87 LRRM 1631].) The Nati onal

Labor Rel ations Board stated at page 899:

Wen the 6 enpl oyees appeared at the plant they were
seeking reinstatenent. Their action In reporting to the
office was obviously for that purpose. There was not hi ng
about their conduct to suggest that their return to work
was bei ng nade conditionally. Their appearance at the
plant that day to solicit an answer from Respondent as to
whet her they still had their jobs was tantanount to an
uncondi tional offer to return to work.

In H& F Binch (1971) 188 NLRB 720 [ 76 LRRM 1735], 15

8 ALRB No. 42 5.



enpl oyees wal ked off their jobs to protest changes in working
conditions. The enpl oyer hired repl acenents. The 15 enpl oyees

wal ked into the plant as a group and took their places at their nachi nes.
A forenan infornmed themthat they had been repl aced and told themto
report to the personnel office. The Trial Examner concl uded that by
wal king into the plant, the strikers nade separate unconditional offers
toreturn towork. In affirmng this conclusion, the board stated that

"... the strikers nade unconditional offers to return to work by virtue

of their appearance for work . . . ." The strikers, by "... attenpting to
return to work, applied for reinstatenent.” (H & F Binch, supra, at p.
724.)

These cases illustrate that an unrepl aced econonmc
striker's right to reinstatenent does not depend upon the nanner or form
of his offer to return to work. The national board considers and
eval uates the strikers ' actions as well as their statenents to determne
whet her the strikers manifested a cl ear and unconditional request to
return to work. (See Snearington Aviation Corporation (1976) 227 NLRB
228 [94 LRRVI 1394].)

Applying these principles to the instant case, we find that

the striking enpl oyees made unconditional offers to return to work on
August 29 and on Septenber 4. |Immediately after the el ection on the
eveni ng of August 29, enpl oyee Jose Luis Rucio, representing the 200-pl us
strikers, inforned Dennis Frudden that the strike was over and all the
strikers wanted their jobs back. Frudden heard the offer but did not

respond. He clinbed into his

(EEEErrrrrrrrrirg

(HEEErrrrrrrri
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pi ckup truck and drove away. 7

At 6:00 aam on Septenber 4, the 204 enpl oyees showed up at
Respondent's fields prepared to return to work. A najority of these
wor kers carried buckets used in hand picking tomatoes. Jose Luis Ruci 0,
again acting as the group' s spokesnan, inforned Dennis Frudden that the
strikers were ready to return to work. Ve find that the enpl oyees, by
appearing at Respondent's field prepared to go to work, and by informng
Respondent through Rucio that they were ready to return to work nade a
second unconditional offer to return. (See Leon Ferenbach, Inc., supra,
212 NLRB 896.)

Respondent had the duty to rehire all of the economc

strikers who had not been pernanently replaced prior to the tine they

nade their August 29 unconditional offer to return to work. (Seabreeze
Berry Farns, supra, 7 ALRB No. 40; NLRB v. Heetwood Trailer (., Inc.,
supra, 309 US 375; Laidlaw Gorp., supra, 171 NLRB 1366.) Respondent

hired repl acenent workers for the harvesters on August 28 and 29.
Respondent did not harvest fromAugust 30 through Septenber 3. Due to a
hi gh turnover of the replacenent nmachi ne workers during the strike, when
harvesting resumed on Septenber 4, there were only 35 repl acenent

nachi ne

a Denni s Frudden deni ed that the enpl oyees nade an unconditional offer
to return to work, and even denied that he was present at the polling
site that evening. The ALOdiscredited Frudden's testinony, finding him
to be an unreliable wtness. To the extent that the ALOs credibility
resol uti ons are based upon denmeanor, we wll not disturb themunl ess the
cl ear preponderance of the rel evant evi dence denonstrates that they are
incorrect. (AdamDairy dba Rancho Dos Ros (Apr. 26, 1978) 4 ALRB Nb.
24, Sandard Dry WAl Products (1950) 91 NLRB 544 [26 LRRM 1531].) Ve
have reviewed the record and find the ALOs credibility resol utions to
be supported by the record as a whol e.

8 ALRB Nb. 42 1.



workers. There were al so 15 non-stri ki ng enpl oyees working on the
harvesters. Just before the strike cormenced, there were 76 nachi ne
workers. Thus, there were 26 vacant nachi ne worker positions as of the
norni ng of Septenber 4. Economc strikers have a continuing right to
preferential hiring and full reinstatenent upon the departure of the

per manent repl acenents. (NLRB v. Heetwood Trailer G., Inc., supra,

Lai dl aw Gorp., supra.) Respondent thus had a duty to reinstate 26 of the

59 nmachi ne-crew strikers. Instead, Respondent hired 24 new enpl oyees as
they applied for work in the fields on Septenber 4. Respondent's failure
toreinstate strikers to those 26 vacant positions constitutes a
viol ation of section 1153 (c) and (a) of the Act.

In Seabreeze Berry Farns, supra, 7 ALRB No. 40, this Board

concluded that in economc strike situations it woul d accept the

enpl oyer's characterization of its repl acenent workers as "pernmanent” for
the duration of the season when the enpl oyees are on strike. In that
case, the replacenents worked for the renai nder of the season and the
Respondent did not hire new enpl oyees. V¢ al so stated that when the

evi dence establ i shes that the repl acenent workers were in fact hired on a
tenporary basis, we would not depart from NLRB precedent regarding
tenporary repl acenents. That precedent hol ds that returning econom c
strikers who have been tenporarily repl aced have a continuing right to

i medi at e reinstatement when they express or communi cate their

uncondi tional offer to return to work. (Seabreeze, supra;, NLRB v. Mirray
Products Inc. (9th dr. 1978) 584 F. 2d 934 [99 LRRM 3272]; WC MQuade
Products Inc. (1978) 327 NLRB 177 [98 LRRM 1595]; NLRB v. H eetwood

Trailer G., Inc., supra,
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389 US 375.)

In the instant case, Respondent hired 28 new repl acenent
workers on August 28. (n August 29, it hired 25 repl acenents and on
Septenber 4, it hired 24 replacements. This hiring pattern illustrates
the high turnover anong the repl acements and suggests that they were not
per nanent repl acenents. However, Frances Arroyo, the forewonan of the
harvesti ng nachines, testified that she had promsed the repl acenents
enpl oynent until the end of that season. Her testinony was
uncontroverted. V& conclude that the hiring pattern alone is not
sufficient to neet General (ounsel's burden of proving by a
preponder ance of the evidence that the repl acenent workers were hired on

a tenporary basis for the remai nder of the season.

onversion of the Srike

Under the NLRB s "conversi on" doctrine, a strike which begins
as an economc action nay be converted into an unfair-I|abor-practice
strike by any enpl oyer unfair |abor practice which tends to prol ong the
strike. (Grnman, Basic Text on Labor Law (St. Paul, Mnn. 1976) p. 339;
See Admiral Packing GConpany (Dec. 14, 1981) 7 ALRB No. 43; NLRB v.
Pecheur Lozenge Gonpany (2nd G r. 1953) 209 F. 2d 393 [ 66 LRRM 2677],
cert, denied, (1954) 347 U S 953 [34 LRRVI 2027].)

In the instant case, the enpl oyees renewed the strike on
Sept enber 4 when Respondent refused to reinstate the 26 economc
strikers who had not been pernanently replaced. Jose Luis Ricio
testified that the workers stood around the field waiting to see if they

woul d be called to work. Instead, new enpl oyees were hired.

8 ALRB Nb. 42 9.



The workers picketed the field again on Septenber 5 and 6. An

enpl oyer's refusal to reinstate unrepl aced economc strikers at their
uncondi tional request despite the availability of job openings had been
found to convert an economc strike into an unfair-|abor-practice
strike. (Wather Tec Gorporation v. NLRB (1978) 238 NLRB 1535 [99 LRRMV
1709]; enforced (9th Ar. 1980) 626 F. 2d 868.)

Unfair-labor-practice strikers are accorded broader rein-
statenent rights than economc strikers because they are regarded as
w thhol ding their |abor to protest enpl oyer violations of the Act and
not sinply to force financia concessions froman unw lling enpl oyer.
(Admral Packi ng Conpany, supra, 7 ALRB Nb. 43.) UWhfair-|abor-practice

strikers are entitled to reinstatenent to their forner or equival ent
posi tions upon their unconditional offer to return to work even if

enpl oyees hired to pernanently repl ace themnust be di scharged t o nake
those positions available. (NLRBv. Heetwood Trailer ., Inc., supra,
389 US 375, NNRBv. Mirray Products, Inc. (9th dr. 1978) 584 F.2d 934
[99 LRRM 3272] .)

The strikers herein nade their unconditional offers to return
to work on August 29 and Septenber 4. (nh Septenber 4, the enpl oyees
renewed the strike as an unfair-|labor-practice strike. Wnfair-|abor-
practice strikers are not entitled to reinstatenent to jobs whi ch were
assi gned to pernanent replacenents before the economc strike was
converted into an unfair-labor-practice strike. (RJ. Ql & Refining (o.
(1954) 108 NLRB 641 [43 LRRM 1055].) Thus, the machi ne-crew strikers

were entitled to imedi ate reinstatement only to those positions which

had not been filled by pernmanent

8 ALRB Nb. 42 10.



repl acenents as of Septenber 4, but they were entitled to pre-
ferential hiring to fill vacanci es which occurred thereafter.

As di scussed above, Respondent had a duty to rehire 26 of the
59 nachi ne-crew strikers on Septenber 4. Respondent’s payrol | records
showthat it hired 15 new enpl oyees on Septenber 5, 12 new enpl oyees on
Sept enbber 6, one new enpl oyee on Septenber 7, three new enpl oyees on
Sept enber 10, and four new enpl oyees on Septenber 12. Wthin an ei ght
day period, Respondent hired 35 new enpl oyees to fill vacancies that
shoul d have been filled by the forner machi ne-crew strikers. Thus, all
the forner machi ne-crew strikers shoul d have been rei nstated by Sept enber
12.

V¢ shal | order Respondent to list the 59 nachi ne-crew
strikers in the order it woul d have offered themrei nstatenent, using
any fair, equitable and lawful nethod. The list wll serve as the
basis for the reinstatement and nmake whol e provisions provided for in
our Qder.

The Hand O ews

Every nenber of the hand crew participated in the strike except
for Mguel Angel Navarro, who went to work on the harvesting nachi nes.
As of Septenber 4, when the strike was resuned as an unfair-| abor -
practice strike, Respondent had not hired any hand crew repl acenents.
Wien the enpl oyees nade their unconditional offer to return to work on
that date, Respondent had an obligation to rehire the hand crew strikers

totheir forner or equival ent positions. (Seabreeze Berry Farns, supra, 7

ALRB No. 40.) However, rather than doing so, Respondent rented two
addi ti onal tonato-harvesting nachi nes on Septenber 4 and 5, and hired new

enpl oyees to work on them

8 ALRB Nb. 42 11.



Respondent argues that it had no legal duty to reinstate the strikers
because it had hired pernmanent repl acenents to fill sone positions and
had elimnated other positions. Ve find no nerit in Respondent's
ar gunent .

Absent a legitimate and substantial business justification,
economc strikers are entitled to immedi ate reinstatenent to their
forner or substantially equivalent jobs, unless their jobs have been

permanently filled. (N.RBv. Heetwood Trailer G., Inc., supra, 389

US 375.) In Heetwod Trailer, the Gourt adverted to the possibility

that a"... legitimate and substantial business justification ..." would
be the elimnation of strikers' jobs for bona fide and substanti al

busi ness reasons such as the need to adapt to changes in busi ness
conditions or to inprove efficiency. However, unfair-|abor-practice
strikers have an absolute right to rei nstatenent upon their

uncondi tional offer to return to work and it is immateria whether their
posi ti ons have been abol i shed or consolidated. (International Uhion,
Lhited Auto., A& AWrkers v. NLRB (1971 DC dr.) 455 F 2d 1357 [79
LRRM 2031], citing Mastro Plastics Gorp. v. NLRB (1956) 350 U S 270 [27

LRRM 2587] .) Furthernore, when unfair-|abor-practice strikers' jobs are
no longer in existence, they nust be reinstated to substantially

equi val ent positions, Mictor Patino & Nydia Patino, et al. (1979) 271
NLRB 774 [ 100 LRRM 1616], or to jobs for which they are qualified, Burns
Mtor Freight, Inc. (1980) 250 NLRB 276 [ 103 LRRM 1540], Harri s- Teeter
Super Markets, Inc. (1979) 242 NLRB 132 [101 LRRM 1130]. This result

flows fromthe general principle that "[u]nlike those who strike to

secure econom c obj ectives in an at nosphere untai nted by
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enpl oyer unfair |abor practices, unfair-|abor-practice strikers are

not required to assune the risk of being replaced during the strike
(Glonial Press, Inc. (1973) 207 NLTRB 673, 675

[84 LRRM 1596]; Harris-Teeter Super Markets, Inc., supra.)

In the record before us, there is evidence that no

special training was required to work on the harvesting machines. In
fact, Respondent hired new enpl oyees who had never worked on tonato
harvesters before. In addition, Frances Arroyo, the forewonman of the
nachi ne workers testified that the hand-crew enpl oyees coul d easily
per f or m nachi ne wor k because sorting tonatoes in the fields and on the
nachi nes i nvol ved the sane skills. As the hand-crew enpl oyees were
qualified to performmachi ne work, Respondent viol ated section 1153(c)
and (a) of the Act by failing to hire themto fill the nachi ne positions
whi ch becane avai | abl e when the two additional harvesters were brought
into the fields.

V¢ note, however, that on Septenber 9, Respondent began
preparations to organi ze and hire two hand crews. The hand-crew
enpl oyees deci ded anong t hensel ves whi ch wor kers woul d nake up t hose
crews. n Septenber 11, one crew of approxi mately 30 forner strikers
returned to work while the second crew consi sting of approxinately 40
workers returned on Septenber 12. Respondent's backpay liability to
t hese hand- crew enpl oyees ended on the day they returned to work.

Respondent ' s backpay liability to the strikers who were not
reinstated in 1979 did not end that year. Backpay liability for an
enpl oyer's unlawful failure or refusal to reinstate ceases only when the

enpl oyer nakes an unconditional offer of reinstatenent to
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the forner strikers. (Gernman, Basic Text on Labor Law (S. Paul, Mnn.
1976) p. 348; Phel ps-Dodge Gorp. v. NLRB (1941) 313 U S 177 [8 LRRV
439]; NLRBv. Thayer Q. (1st Or. 1954) .213 F.2d 748 [ 34 LRRVI 2250]
cert, denied (1954) 348 US 883 [35 LRRM 2100].) As Respondent did not

offer reinstatenent to the strikers in 1980, it is |iable for backpay

until such tine as it did, or does, nake such an offer.

The ALO concl uded that Respondent discrimnatorily added the
two additional harvesting nachines to retaliate against the strikers for
their union activities. Respondent excepts, arguing that the
i ntroduction of the two machi nes on Septenber 4 and 5 was part of its
conti nui ng nechani zation program V& find no nerit in Respondent's
excepti on.

To establish a prina facie case of discrimnatory conduct, the
General (ounsel nust show that the enpl oyees were engaged i n protected
activity, that Respondent had know edge of such activity, and that there
was sone connection or causal relationshi p between the protected
activity and the discrimnatory conduct. (Verde Produce Gonpany (Sept.
10, 1981) 7 ALRB No. 27; Jackson and Perkins Rose Gonpany (Mar. 19,

1979) 5 ALRB No. 20.)

If the General (ounsel establishes a prima facie case that
protected activity was a notivating factor in the enpl oyer's deci sion,
the burden then shifts to the enpl oyer to prove that it woul d have
reached the sane decision in the absence of the protected activity.
(Martori Brothers Dstributors v. Agricultural Labor Rel ations Board
(1981) 29 Cal.3d 721; Wight Line, Inc. (1980) 251 NLRB 1083 [105 LRRV
1169]; N shi G eenhouse (Aug. 5, 1981)

8 ALRB Nb. 42 14.



7 ALRB Nb. 18.)

The striking enpl oyees herei n engaged i n protect ed
activities by participating in a strike agai nst Respondent, signing
uni on aut hori zation cards, and voting overwhel mngly in favor of the
UFW  Respondent had know edge of those activities as they were
w tnessed by Dennis Frudden and/or the supervisors.

The timng of an alleged discrimnatory act can hel p establish
the causal relationship between the Respondent’s know edge of the uni on
activity and the discrimnatory conduct. Before the strike, Respondent
nade a general inquiry of Steve Horvath, the owner of Gonzal ez Packi ng,
concerning the possibility of renting two harvesting nachi nes. However,
it wasn't until August 28, the second day of the strike, that Respondent
entered into two witten contracts to rent the two nmachi nes.
Furthernore, Respondent did not hire enpl oyees to work on the nachi nes
until Septenber 4. In addition, Dennis Frudden testified that the
strike was one of the factors which pronpted himto rent the additional
nachi nes.

Respondent argues that it rented the two additional
harvesters for purely economc reasons. V¢ note, however, that
based on financial figures supplied by Dennis Frudden, the ALO
concluded that it actually cost nore per ton to harvest wth the
rented nachi nes.

Addi tional evidence of Respondent’'s discrimnatory notive is
that Dennis Frudden tacitly rejected the strikers' unconditional offer
to return to work on August 29, when there were still positions to be
filled, which Respondent elected to fill wth repl acenents rather than

fornmer strikers. Smlarly, even after
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Denni s Frudden rejected the strikers second unconditional offer on
Septenber 4, his conduct evidenced a desire to hire new workers as

repl acenents rather than any of the forner strikers. New enpl oyees had
to be hired to operate the additional harvesters, but, Respondent did
not informany of the strikers that they could apply for those
positions. In fact, the evidence shows that those strikers who did
attenpt to apply for work on the harvesters were forestal |l ed and gi ven
the run-around by Respondent's forenmen or supervisors. That course of
conduct continued after the strike in 1979 and on through the 1980

har vest .

Respondent argues that it had a | ong-standi ng policy agai nst
permtting cross-overs between hand-crew enpl oyees and nachi ne-crew
workers. This policy, Respondent contends, is the reason why it did not
informthe forner strikers that they could apply for jobs on the two
additional harvesters. Respondent's argunent appears speci ous and
unper suasi ve when one consi ders that what ever considerations triggered
the pol i cy agai nst enpl oyees crossi ng over between the crews were not
present when the hand crews were elimnated. |In addition, Mguel Angel
Navarro, the only hand-crew enpl oyee who did not join the strike, went
to work on the nachi nes.

V¢ find that Respondent discrimnatorily replaced the
enpl oyees in its hand crews by renting two additional harvesting
nachi nes and we concl ude therefore that Respondent thereby viol ated
section 1153 (c¢) and (a) of the Act.

Restoration of the Satus Qo Ante

The ALO concl uded that in order to renedy the adverse
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effects of Respondent's unfair |abor practice it is necessary to require
Respondent to restore the status quo ante in its operations, i.e., to
reestablish the prior operation consisting of three harvesting nachi nes
wth their corresponding crews and three hand crews. The NLRB adheres to
the wel | -established principle that restoration of the status quo ante is
an appropriate renmedy in cases involving an enpl oyer's discrimnatory
acts or conduct unless the enpl oyer can denonstrate that such a renedy
woul d endanger its continued viability. (R & H Msonry Supply, |Inc.
(1978) 238 NLRB 1044 [99 LRRM 1714]; Sunflower Novelty Bags, Inc. (1976)
225 NLRB 1331 [93 LRRVI1186]; Ruline Nursery (Feb. 9, 1982) 8 ALRB Nb.
8.) See also N C (pastal Mtor Lines (1976) 219 NLRB 1009, enforced
(4th dr. 1976) 542 F.2d 637 wherein the Board stated that it is not

restricted to ordering such a renmedy only when a respondent has acted
fromuni on ani nus.

Respondent excepts to the ALO s proposed renedy and cont ends
that it wll suffer a devastating financial loss if it is ordered to
restore its previous nethod of operation. Ve do not agree.

FHrst of all, Respondent did not purchase the two additi onal
harvesting nachines. It signed witten contracts to rent them
Secondly, the contracts were totally executory; Respondent could utilize
the nachines as little or as often as it chose to, and incurred a
financial obligation only on those occasions when it actually utilized
t hem

Wiile the national board is reluctant to order the resunption

of a respondent’'s operations where the cl osing was for

8 ALRB Nb. 42 17.



nondi scrimnatory reasons, (see, i.e., Burroughs Gorporation (1974) 214
NLRB 571 [88 LRRM 1115]), this is not such a case. Respondent has not

ceased its tomato harvest operation, it has nerely changed the manner in
which it is perforned. In addition, we have concluded that the change
was nade for discrimnatory purposes. A so, we note that Respondent
hired back two hand crews on Septenber 11 and 12 and reduced the nunber
of nmachines fromfive to four on Septenber 18. V& therefore adopt the
ALO s recommendat i on that Respondent be ordered to reestablish the

net hod of harvesting utilized prior to Septenber 4, 1979. g
CRCER

By authority of Labor Gode section 1160.3, the
Agricul tural Labor Relations Board hereby orders that Respondent,
Frudden Produce, Inc., et al, its officers, agents, successors, and
assi gns shal | :

1. Cease and desist from

(a) Failing or refusing to rehire any enpl oyee
because of his or her strike activity or union activity.

(b) Dscrimnatorily addi ng additional tonato
harvesters to repl ace enpl oyees because of their strike or union
activity, or otherw se discrimnating agai nst any enpl oyee in regard to
his or her tenure of enploynent, or any termor condition of enpl oynent

because of his or her strike activity or union activity.

g Menber McCarthy finds the status quo ante renedy not warranted in
these circunstances. He is not persuaded that the najority is correct
in finding that Respondent’'s decision to convert fromhand to nachi ne
harvesti ng was grounded in other than a pre-determned busi ness judgnent
as to the manner in which it henceforth woul d conduct its harvest
oper at i ons.

8 ALRB Nb. 42 18.



(¢) Inany like or related nanner interfering wth,
restraining, or coercing any enpl oyee(s) in the exercise of their right
of self-organization, to form join, or assist any |abor organization,
to bargain collectively through representati ves of their own choosing,
and to engage in other concerted activities for the purpose of
col l ective bargaining or other mutual aid or protection, or to refrain
fromany or all of such activities.

2. Take the followng affirnative actions which are
deened necessary to effectuate the policies of the Act:

(a) Reestablish the nethod of harvesting which
Respondent utilized prior to Septenber 4, 1979, that is, utilizing three
har vesti ng nachi nes and three hand crews and offer all forner hand-crew
strikers, listed in Appendi ces A and B attached hereto, and all forner
nachi ne-crew strikers, listed on Appendi x C attached hereto, |mmedi ate
and full reinstatenent to their forner positions or to substantially
equi val ent positions wthout prejudice to their seniority or other
rights and privileges, and nake themwhol e for all |osses of pay and
ot her economc |osses they incurred as a result of Respondent's refusal
toreinstate them together with interest thereon conputed at the rate
of seven percent per annum The forner nachine-crew strikers shall be
offered reinstatenent in accordance wth the preferential hiring |i st
descri bed on page 11 of this Decision. The backpay provided for herein
shal | be conputed i n accordance wth established Board precedent.

(b) Preserve and, upon request, nake available to
this Board and its agents, for examnation, photocoping and ot herw se

copying all payroll records, social security paynent records,
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tine cards, personnel records and reports, and all other records

rel evant and necessary to a determnation, by the Regional Drector, of
t he backpay period and the anount of backpay due under the terns of this
Q der.

(c) Sgnthe Notice to Enpl oyees attached hereto. Udon
its translation by a Board agent into appropriate | anguages, Respondent
shal | reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter

(d) Post copies of the attached Notice, in all
appropriate | anguages, for 60 days in conspi cuous places on its
property, the period and place (s) of posting to be determned by the
Regional Drector. Respondent shall exercise due care to repl ace any
copy or copies of the Notice which may be al tered, defaced, covered,
or renoved.

(e) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all enpl oyees enpl oyed by Respondent at any tine between
August 29, 1979, and the tine such Notice is nail ed.

(f) Arrange for a representative of Respondent or a
Board agent to distribute and read the attached Notice, in al
appropriate | anguages, to its enpl oyees assenbl ed on conpany tine and
property, at tines and places to be determned by the Regional Director.
Fol I owi ng the reading, a Board agent shall be given the opportunity,
out si de the presence of supervisors and nanagenent, to answer any
questi ons the enpl oyees nmay have concerni ng the Notice or enpl oyees'
rights under the Act. The Regional Drector shall determne a

reasonabl e rate of conpensation to be pai d by Respondent
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to all non-hourly wage enpl oyees to conpensate themfor tine | ost at
this reading and during the question-and-answer peri od.

(g0 Notify the Regional Drector, in witing,
wthin 30 days after the date of issuance of this Oder, of the steps
Respondent has taken to conply therewth, and continue to report
periodical ly thereafter, at the Regional Drector's request, until full
conpl i ance i s achi eved.

Dated: June 16, 1982

HERBERT A PERRY, Acting Chai r nan

JEROME R WA.DE Menber

JG-N P. MOCARTHY, Menber

8 ALRB Nb. 42
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1979 HAND CREW STR KERS

1. Anaraz, Qadal upe 27.
2. Avarado, Rafael V. 28.
3. Bernudez, Jaine W 29.
4. Bueno, Mauricio 30.
5. CGanmacho, Evangelina 31
6. Camacho, Dom ngo 32.
7. Carcacho, Zacarias 33.
8. Camargo, Maria Nel da 34.
9. (avez, Ana Perez 35.
10. (havez, N col as 36.
11. (havez, Jose S 37.
12. (havez, Raf ael 38.
13. (havez, Rafael Hernandez 39.
14. (nhavez, Rcardo C 40.
15. (havez, Sal vador 41.
16. Cortez, Aicia L. 42.
17. Qortez, CGatalina 43.
18. ortez, Delfina 44,
19. Gortez, BEirique 45.
20. Qortez, Herrcelinda 46.
21. (Qortez, Jorge L. 47.
22. (Qortez, Jose Luis 48.
23. (Qortez, Juvenal L. 49.
24, (Qortez, Mrria L. 50.
25. (Qortez, Mria M 51.
26. Cortez, Marin M 52.

APPEND X A
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Qortez, Roberto R
Duarte. Carlos
Equi hua, Arnando
Espi noza, Hia Sepul veda
Espi noza, Emlio
Espi noza, Quillerno
Espi noza, Jorge E
Espi noza, Juvenci o
Juventi not t

Mari a

Espi noza,
Espi noza,
Espi noza, Maria Guadal upe
Espi noza, Mguel H
Fal con, Mario F.

Gl vez, Gandel ari a
Gonzal ez, Garolina
Gonzal es, Juan G
Gonzal ez, Julian
Gonzal es, Servando
Qui do, Andres C
Hernandez, Hlaria M
Hernandez, Rol ando S
Hiurtado, Hva Q

Hurt ado, Jorge H
Hirtado, .Mario N
Lara, Angelina

Lara, Rafael



53.
54.
55.
56.
57.
58.
59.
60.
61.
62.
63.
64.
65.
66.
67.
68.
69.
70.
71.
12.
73.
74.
75.
76.
77.
78.
79.

Lopez, Aristeo Topete
Lopez, Javier

Lopez, Yol anda U bi na
Luna, Abigail Cortez
Luna, Jovita Qortez
Luna, Maria D
Martinez, Refugi o Luna
Magdal eno, Ranon

Mar quez, |sauro

Morin, Mrria D

Myyin, Jose Slva
Naranjo, Alvaro
Naranjo, Emlia H
Naranj o, Gonsuel o Perez
Naranjo, Hoiza S
Naranjo, Hvia S
Naranj o, Gonzal o S
Naranj o, Irnel da

Naranj o, |sraael S
Naranj o, Josefina
Naranjo, Margarita S
Naranjo, Mria R
Naranj o, M ses C
Naranjo, Natividad S
Naranj o, Roberto C
Naranj o, Sal vador Perez
Qchoa, Bertha

8 ALRB Nb. 42

80.
81.
82.
83.
84.
85.
86.
87.
88.
89.
90.
91.
92.
93.
94.
95.
96.
97.
98.
99.

100.
101.
102.
108.
104.
105.
106.

Qchoa, Quillerno
Cchoa, Ignacio
Qchoa, Pedro

Pena, Rosalinda
Perez, Agapito
Perez, Agiastin
Perez, Anastacio N
Perez, Araceli
Perez, H dencio

P na, Jose Luis
Quezada, David J.
Quezada, Gl berto C
Quezada, Lucia
Quezada, Piedad J.
Ramrez, Franci sco
R os, Jorge

R os, Mguel Mnuel
R os, Teresa

Rocha, Juan

Rodri quez, Miria Lui sa
Rodriqgtiez, Maria J.
Ruci o, Jose Luis
Sanchez, Aicia
Sanchez, Gonsuel o C
Sanchez, Eulalio N
Sanchez, Feliberto N

Sanchez, Juan Cortez



107.
108.
109.
110.
111.
112.
113.
114.
115.
116.
117.
118.
1109.
120.
121.
122.
123.
124.
125.
126.
127.
128.
129.
130.
131.
132.
133.

Sanchez,
Sanchez,
Sanchez,

Mguel N
Sal vador S
Refugi o Naranj o

Sepul veda, Concepi on

Sepul veda, Jose L.
Sepul veda, Reynal do E
Sepul veda, Reynal do S

Serrato,
Serrato,
Serrato,
Serrato,
Serrato,
Serrato,

Eze Qui et
Jose Luis
Manuel

Maria B
Maria Carnen
Maria Qortez

Teran, Adolfo R

Teran, Raf ael

U bi na,
U bi na,
U bi na,

Agustin
Ramro

Rosel i a

Val enci a, Luis Rodriquez
Vega, Pedro

Zaval a,
Zaval a,
Zaval a,
Zaval a,
Zaval a,
Zaval a,

Zaval a,

Dol orez

Lilia

Luis Perez
Maurilio Perez
M guel

Raf ael Perez
Ref ugi o
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ADD Tl ONAL STR KBRS
Checker s
1. Mendoza, Aurora
2. Meza, Leticia
3. Whina, Quadal upe

Tractor Drivers

Lopez, Ansel no
Lopez, Jr., Ansel no

1
2
3. Lopez, Sal vador
4
5

Mendoza, Angel
Ti noco, A nmando
Dunper s
1. Gastro, Javier

Lopez, Rene
Mendez, Jorge
Rodri quez, David

A w D

These enpl oyees shal | be consi dered part of the hand crew for

pur poses of the renedy ordered herein.

8 ALRB No. 42
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1979 MACH N& CREWSTR KERS

Areval o, Jose Luis
Becera, Martha
Cervantes, G aciel a

Daval os, Jesus

Caval os, R goberto 31.
Dom ngo, Al ej andra Sal gado 32.
Duarte, Rosal va 33.
Escobar, Anita 34.
Garcia, Mria 35.
Garcia, Rafael 36.
Gonzal ez, Ji my 37.
Her nandez, Hunberto 38.
Hernandez, Julia 30.
Her nandez, Naria Carnen 40.
Jinenez, Patricio Sanchez 41.
Lares, Sxto 42.
Magana, Franci sco P. 43.
Magana, |gnacio 44.
Magana, Juvenal 45.
Manriquez, Luz Maria 46.
Maya, Hunberto 47.
Maya, Jose Eren 48.
Meguences, Jose Manuel 49.
Mendez, Alicia 50.
Mendez, Gaciel a 51
Moreno, Lourdes Mendoza 52

APPEND X C
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27.

28.
29.
30.

Koreno, Patirica Mendoza
Naranj o, Gaciela Perez
Nuno, Paul

Qhoa, Felicita

Qtega, David

Qtega, Hevteria
Pacheco, Anpara

Perez, Trinidad N
Puente, Maria Hena
Qiintana, Jr., Jose

Qui ntana, Josefina

Qi roz, Jesus

Rodri guez, Aurora

Rodri guez, Aurora V.
Rocha, Angel a

Ronero, B as

Ronero, Marcelina

Rui z,
Rui z,

Ber nar da
Luci a

Sal azar, Aurora
Sanchez, Anparo
Sanchez, Esneral da
Sanchez, Qiillermna
Sanchez, Jai ne
Sanchez, Mria S

Sanchez, Wuall o



53. Teran, Afonso

54. Teran, Jr., Afonso R
55. Teran, Qointa

56. Teran, Maria

57. Torres, Cecilia

58. Mllalpando, GQoria

59. Yanes, Rosal va
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NOT CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the Salinas Regional Gfice, the

General Qounsel of the Agricul tural Labor Relations Board i ssued a conpl ai nt

whi ch al l eged that we had violated the law After a hearing at which all

parties had an opportunity to present evidence, the Agricul tural Labor Relations

Board has found that we violated the Agricultural Labor Relations Act in

di scrimnating agai nst enpl oyees by failing and refusing to rehire enpl oyees who

had gone on strike and thereby interfered wth, restrai ned, and coerced

enpl oyees in the exercise of the, r |_I_ghts guaranteed themby section 1152 of the
ricul tural Labor Relations Act. e Board has ordered us to post and publish

t “s I\btlcche. V¢ wll do what the Board has ordered us to do. V¢ also want to

tell you that:

The Agricultural Labor Relations Act is alawthat gives you and all other farm
workers in Galifornia these rights:

1. To organi ze your sel ves;

2. To form join or heIB uni ons; _ _

3. Tovote in a secret ballot election to deci de whet her you want a union to
represent you, _ o

4. To bargain wth your enpl oyer about your wages and wor ki ng conditions
thr oggh a union chosen by a najority of the enpl oyees and certified by the

ar d;
5. To act together wth other workers to hel p and protect one another; and
6. To decide not to do any of these things.

Because this is true, we promse that:

VE WLL NOT do anything in the future that forces you to do, or stops you from
doing any of the things |isted above.

VE WLL NOT fail or refuse to rehire anK errplo ee, or ot herw se di scri mnate
a?al nst any enpl oyee because of his or her ership in, or activity on behal f

the United FarmVWrkers of Anerica, AFL—CIQ or any |awful strike or other
concerted acti vi ty for mutual aid or protection of enpl oyees.

ALSQ VE WLL NOT discrimnatorily add nore harvesting nachi nes to repl ace
enpl oyees because they participated in union or strike activity.

VE WLL GFFER al | the nachi ne crew and hand crew enpl oyees who went on
strike in August 1979, their old jobs back and we wll pay each of themany

noney they | ost because we refused to rehire them plus interest conputed at
the rate of seven percent per year.

Dat ed: FRUIDDEN PRODUCE, INC, et al

By:

Represent ati ve Title

If you have a question about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations
Board. (ne office is located at 112 Boronda Road, Salinas, Galifornia. The
tel ephone nunber is (408) 443-3160. This is an official Notice of the
Agricultural Labor Relations Board, an agency of the Sate of CGalifornia.

DO NOT ReMOVE CR MUTI LATE
8 ALRB No. 42



CASE SUMVARY

Frudden Produce, Inc. (URWY 8 ALRB No. 42
Case Nos. 79- (& 338- SAL
79- C& 338- 2- SAL

ALO DO 3 ON

The ALO concl uded that Respondent viol ated section 1153(c) and (a) of
the Act by failing and refusi nﬂ to rehire economc strikers who had not
been permanent|y repl aced at the tine they made unconditional offers to
return to work. The ALO al so found that Respondent discrimnatorily
added two additional harvesting machi nes during the 1979 tonato
harvesting season. In addition, the ALO concl uded that Respondent
unlawful Iy discrimnated in its enpl oynent practices during the 1979 and
1980 tonat 0 seasons to discourage Its enpl oyees fromengagi ng i n uni on
activities.

BOARD DEAQ S ON

The Board upheld the ALOs findings and conclusions. In addition, the
Board found that the economc strike was converted into an unfair-| abor-
practice strike by Respondent's unlawful refusal to reinstate the
economc strikers. The Board then concluded that the unfair-Iabor-
practice strikers had aright to immedi ate reinstatenent. To renedy
Respondent' s di scrimnatory change i n worki ng conditions, the Board
ordered Respondent to restore its nethod of harvesting tonatoes to that
existing prior to the strike, that is, utilizing three tonato harvesters
and three hand- pi ck crews.

* * *

This Case Summary is furnished for information only and is not an
offical statenent of the case, or of the ALRB.

* * *



STATE G CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

In the Matter of:

Gase Nos, 79, = 338- SAL
79- CE- 338- 2- SAL

FRUCDEN ENTERPR SES, | NC,
Respondent ,
and

WN TED FARM WIRKERS
- AMRCA AFL-AQ

Charging Party.

" N N N N N N N N N N N

N chol as Reyes, Esq. and
Nor man Sat o, Esq.

for the General ounsel

Howard S| ver, BEsq.
for Respondents

Mar cos Canacho
for the Charging Party

CEAd S ON GF THE ADM N STRATI VE LAWCFH CER
ARE SCHIXOR,, Admnistrative Law dficer: This case was heard by ne on
Septenber 25, 26, 29 and 30, 1980, and Cctober 1, 6, 7, 8, 9, 10, 20, 21,
22, 23, 24, 27 and 28, 1980, in Salinas and on Cctober 8 in San Lucas,

Gilifornia. The conplaint herein, which issued on January 17, 1979, based
on a charge filed by the Uhited FarmVWrkers of Arerica, AFL-Q O
(hereinafter called AW} and duly served on Respondent, Frudden
Enterprises, Inc., on Septenber 4, 1979, alleges that Respondent comrmtted
various violations of the Agricultural Labor Relations Act (hereinafter
refferred to as the ALRA or the Act) in 1979. An anended conpl ai nt

herei n, whi ch i ssued on



Sept enber 19, 1980, based on a charge filed by the UFWand dul y served
on Respondent on August 13, 1980, alleges that Respondent conmtted an
additional violation of the Act in 1980 and reiterates the all egations
alleged in the original conplaint. 6n Qctober 30, two days after the
hearing had concl uded, Respondent nade a Mdtion to Reopen the Hearing
because, by oversight of its attorney, a nailgramsent by Respondent to
the UFWon Septenber 8, 1979 had not been offered into evidence. As
General ounsel and the UFWeach filed a response to the notion
indicating that it had no objection to the reopening of the hearing for
the sol e purpose of receiving the nailgraminto evidence, | treated the
noti on and the two responses as a stipulation to have the mai | gram
recei ved i nto evidence. Accordingly, on Novenber 26, 1980"1 notified the
parties that | had received the nail graminto evidence as Respondent's
Exhibit 7.

The General (ounsel, the Charging Party and Respondent were
represented at the hearing. The General Gounsel and the Respondent
tinely filed briefs after the close of the hearing. Uoon the entire
record, including ny observation of the deneanor of the wtnesses, and
after considering the post-hearing briefs submtted by the parties, |
nake the fol | ow ng:

H ND NS GF FACT

. Jurisdiction

Respondent admtted inits answer, and | find, that it is an
agricultural enployer wthin the neaning of Section 1140.4 (c) of the
Act, and that the UFW the Charging Party herein, is a | abor
organi zation wthin the neaning of Section 1140.4(f) of the Act.



I1. The Alleged Unfair Labor Practices

The conplaint alleges that on August 27, 1979, Respondent's
enpl oyees went on strike and on the sane day filed a petition for
certification wth the Board. An election was hel d on August 29 and the
official Tally of Ballots showed 201 votes for the UFWand 4 votes for "no
union", wth 10 chall enged bal lots, insufficient in nunber to affect the
out cone of the election.

The conplaint also alleges that the striking enpl oyees nade
uncondi tional applications for reinstatement on August 30 and 31, 1979,
and that Respondent violated Section 1153(c) and (a) of the Act by
refusing to reinstate the striking enpl oyees al though it had not repl aced
any of the striking enpl oyees by August 30, 1979. The conplaint further
al l eges that on Septenber 4, 1979, Respondent violated Section 1153 (c)
and (a) of the Act by refusing to rehire enpl oyees because of their
participation in union activities and other concerted activities in August
1979 during the tonato harvest.

[11. Background I nfornation

Respondent is a Galifornia corporation engaged in the rai sing
and harvesting of tomatoes in the King Aty area of the Salinas Valley.
The owner and general nanager of Respondent is Dennis Frudden. Feliciano
Reyes is Respondent's field supervisor, Manuel Garcia is a supervisor in
charge of the hand crews, and Frances Arroyo is a supervisor in charge of
t he nachi ne crews.

Previous to the 1979 harvest season, Respondent di d not
directly enpl oy any harvest crews, but enpl oyed themthrough a | abor
contractor nanmed Edward Esquivel. Respondent had no formal seniority

systembut priority in enpl oynent was al ways extended to harvest



enpl oyees in accordance with their length of service. FBEvery year, just
before the season started, the harvest workers would check in wth
Feliciano Reyes and/or Manuel Garcia to find out the exact date the
harvest woul d begi n.

Prior to the 1979 harvest season, Respondent had not used any
harvesting nachines. In the wnter 1978 - 79, Dennis Frudden decided to
utilize three harvesting nachi nes for the 1979 season. As he was unabl e to
obtain financing fromthe banks to purchase themoutright, he entered into
financial arrangenents wth his father, Maynard Frudden, Alan HII and his
two sons, and Edw n Thorpe and his son Mke Thorpe, whereby each one of
the three famlies participated in the purchase of a nachine. Dennis
Frudden nade the deci sion to purchase the machines in order to reduce the
costs of harvesting and thus nake Respondent's operations nore profitable.
Respondent pl aced the three nachines into operation at the begi nning of
the 1979 harvest season and hired Frances Arroyo as the foreperson for the
nachines. R ght fromthe beginning, Arroyo did all the hiring for the
nachines in the field. Feliciano Reyes and Manuel Garcia referred
applicants for nachine work to Arroyo, but she did the actual hiring.

Many of the hand crew and nmachi ne-crew workers resided in the
Little Vco Canp, a labor canp, a 5 to 15 mnute drive away fromnost of
Respondent's fields in the area. Respondent's father owned the | abor canp
and rented it to Edward WI son, who operated the canp conpletely on his
own w thout any intervention by Respondent or Respondent's father.

Approxi mately 200 - 250 persons lived at the labor canp in 48 individual

resi dences. Manuel Garcia, was the



only one of Respondent's supervisors who |lived there.
V.
A Facts

The 1979 tomato harvest began on approxi nately August 1, and
Respondent put to work four hand crews and three nachi ne crews to harvest
the tomatoes. A URWorgani zer, Arturo Mendoza, began to make frequent
visits to Respondent's fields to talk to the workers about the UFWand an
ALRB el ection.

h August 16, a group of about 70 UFWadherents i nvaded
Respondent's fields to protest the use of the nachines. There was no
evi dence that any of Respondent's enpl oyees participated in this
denonstration. The UFWadherents shouted at the nachi ne workers, "Srike,
strike, get off the machines” Sone of the workers |eft the nmachines while
others continued to work. About a half hour later, sheriff deputies
arrived and required the UFWadherents to | eave the fields. n August 18,
UFWadherent s pi cketed Respondent's fields and tried to di ssuade nachi ne
enpl oyees fromentering to work, but w thout success.

O August 20, because of a reduction in the narket denmand for
tomat oes, Respondent laid off thirty hand-crew enpl oyees, includi ng
fifteen who had signed UFWaut hori zation cards. There was contradi ctory
testi nony about whether two additional enpl oyees, naned Mene and Ml ases,
who had signed UFWaut hori zation cards had been fired or quit of their own

accor d. v

1/ General Gounsel clainmed that Respondent laid off and fired these 17
enpl oyees because of their having signed U-Waut hori zati on cards. General
(ounsel avers that one of the reasons Respondent's workers went on strike
was to protest the |ayoffs and di scharges and consequently the strike was
an unfair-1abor-practice strike, not an economc one.
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During the next few days, nenbers of the hand crews were

becom ng di scont ent ed because they were receiving | ess and | ess work

to do.Z/ Instead of having an average of 5 trailers to fill daily, as

earlier in the season, they were only receiving an average of two per

day. So on August 27 the hand crews net during the first hour of
work and decided to go out on strike to protest the | ack of V\ork.§/

Al 133 nenbers of the hand crews joined in the strike and they narched
over to the field where the machi nes were operating and asked the

nachi ne workers to join them Al of the nachi ne workers conplied
except for seventeen enpl oyees, who continued to work on the nachi nes.
The stri kersﬁu assenbl ed in one of Respondent's fields and el ected a
ranch coomttee wth Jose Luis Rucio as chairnan. Qher nenbers of the
ranch coomttee were Rene Lopez, Jai ne Véynan, (onzal o Naranj o and

Ref ugi o Zaval a. S Ruci o contacted UFWorgani zer Arturo

2/ Denni's Frudden credibly testified that the denand for tonatoes had
fallen off and that that was the reason Respondent was giving | ess work to
his hand crews.

_3/Jose Luis Rucio and Rene Lopez, the strike | eaders, testified that one
of the reasons for the strike was to protest the |ayoff and alleged firing
of the workers who had signed aut horization cards. However, B as Ronero, a
fellowstriker and nenber of the ranch coomttee, testified that it was
only to protest the | ack of work and this was corroborated by Respondent's
supervi sors who testified that neither the strike |eaders nor the strikers
ever nentioned to themthat a reason for the strike was the | ayoff of
workers. Later the UFWended the strike w thout any comment about the

| aid-off and al | egedly di scharged enpl oyees.

4/ Sone 133 hand crew workers were enpl oyed on August 27, 1979. 132 of the
133 hand crew strikers and 56 of the 58 nachine crew strikers stayed on
strike for its duration. 6 tractor drivers, 5 dunpers and three checkers
joined in the strike. Adding these 14 additional strikers to the 188 crew
nenbers amounts to 202 strikers whi ch exceeds by just one the nunber of
votes (201) cast in favor of the UFWin the el ection.

5/ All five of these enpl oyees were hand-crew workers. Later the

strikers elected B as Ronero and Wbal do Sanchez, nenbers of the
nachi ne crews, to the ranch coomttee.
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Mendoza who cane out to the ranch, net with the strikers, and advi sed them
what their next steps should be. The strikers signed UFWaut hori zati on
cards which WPWfiled wth the ALRB later that day. Al of the strikers
activities: the wal kout, the neeting in the field, the signing of the UFW
aut hori zation cards, etc., were observed by Dennis Frudden and/or his
super vi sor s.

During the rest of the day, August 27, the strikers continued to
strike and picket Respondent's fields. Respondent continued to harvest
tonatoes exclusively wth his three harvesting nachi nes, manned by 18 non-
stri ki ng nachi ne workers, one non-striking dunper, and by supervisori al
personnel and their wves, plus sone farner vol unteers.

O August 28, while the strikers continued the strike and
continued the picketing activities at the edge of the fields, Respondent
began to hire repl acenent wor kers§/ and the strikers attenpted to persuade
the repl acenent workers not to enter the fields. n that day, Respondent
harvested the tonat oes with the sane three machi nes nanned by 9 non-
stri ki ng nachi ne workers, 33 repl acenent worker sz/ and a snal | nunber of
forenen, etc.

O August 29, the strike and the harvest continued,wth the
strikers trying to dissuade the repl acenent workers fromentering the

fields. Respondent operated three harvesting nmachines wth 10

o/ Frances Arroyo testified that she told the new repl acenents they were
hired for the rest of the season. Later she testified they woul d continue
to work until the nachines were "laid of f".

7/ 1 ncl uded anong the repl acenent workers were 3 checkers, A bina Her nandez,
Sofia Leon, and Rafael a Mendoza, tractor driver Ruben Guerra and pi cker
Mguel Angel Navarro, who were all in Respondent's enploy in these
capacities the day the strike started.



non-strikers, 26 replacenents hired the previous day, and 25 new
repl acenent s. g

During the three days of the strike, nachine foreperson Arroyo
hired all of the repl acenent workers in the fields. n the second day of
the strike, August 28, Frudden signed 2 contracts to rent two additional
harvesting nachines. During the first part of August, he heard that
Seve Horvath, owner of Gonzal ez Packing, had two harvesti ng nachi nes
whi ch he was not utilizing then because of union problens. n August 23
or August 24, Frudden contacted Horvath and they di scussed i n general
terns the possible rental of the two machines. n the second day of the
strike, August 28, Frudden contacted Horvath and they entered into a
witten agreenent by which Frudden woul d rent the two nmachi nes for an
indetermnate period. Frudden at first admtted in his testinony that
the strike was one of the factors he considered in deciding to rent
Horvath"s two nachines, but he later denied it. On several occasions
during the hearing, Frudden changed his testinony, apparently dependi ng
on what he percei ved was the answer nost advantageous to him- fromthe
way the question was asked. | credit his original testinony that he did
take the strike into consideration because it is corroborated by the
timng of signing the contract after the strike had started. Frudden
admtted at the hearing that his agreement with Horvath would require him
to pay rental for the nachines only on the days he actual |y used them
According to the agreenent Frudden woul d pay Horvath $20.00 per ton

harvested or a mini nrumof $1,000.00 per day on

8/ I'ncl uded anong the new repl acenent workers was dunper Juan Reyes, who
was in Respondent’'s enploy In this capacity the day the strike started.



the days Respondent actual |y used the nachi nes. Frudden advi sed Arroyo that
he woul d have Horvath's two nachi nes ready for harvesting on Septenber 4 and
that Arroyo should tell the surplus nachi ne-work applicants who came to the
fields on August 29 to cone back on Septenber 4 and they woul d be hired.
Arroyo testified that she told sone 30 to 40 job applicants on August 29 to
return on Septenber 4th.

The el ection was hel d on the eveni ng of August 29 between 6:00 p.m
and 10: 00 p.m and, as previously stated, the UFWwon 201 votes to 4 (no
union), wth ten chall enged ballots. Immediately after the election, the 201
workers led by Rucio inforned Dennis Frudden that the strike was over and they
all wanted their jobs back. A though Frudden heard the offer, he did not
answer Rucio, but clinbed into his pickup and drove away. g Respondent di d not
harvest on either Thursday or Friday August 30 and 31

O the norni ng of Thursday, August 30, the 200-plus strikers |ed by
Ruci o gathered at the packi ng shed where are | ocated the offices of

Respondent, of Frudden Produce (. (owned by Dennis Frudden' s

9/ Denni s Frudden deni ed that he was present at the polling place the night of
August 29, and therefore that night the enpl oyees never nade any offers to
return to work. Both Rucio and Rene Perez testified that he was present and
that they, at the head of 200 strikers, had nade the request for their jobs
back. Respondent's own wtness, Refugio Zavala, testified that Dennis Frudden
had been called for and did cone to the polli nﬁ pl ace that night. Zavala
deni ed the confrontation between Frudden and the strikers and the request for
jobs but admtted that he was at the rear of the group of enpl oyees as they
exited fromthe polling place. So he was in no vantage point to di scern
whet her the confrontation took place or not. As both Rucio and Lopez and
Respondent's own w tness, Refugio Zavala, credibly testified that Dennis
Frudden was actual ly present at the POI l1ng place, and this fact was confirned
bK several other strikers who were also present after the election, | find
that Dennis Frudden's denial of the confrontation and the request for rehire
not credible and find that the strikers inforned Frudden that the strike was
over and that they wanted their jobs back. _

| found Dennis Frudden's testinony generally unreliabl e because of
several direct contradictions between his testinony and the credibl e testinony
of other wtnesses, both General (ounsel's and Respondent’s.
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father Maynard Frudden), a conpany which sells the tonat oes Respondent
harvests, and of King Aty Packing (owed by Dennis Frudden's brother Ron), a
conpany whi ch packs the tomatoes Respondent harvests. Rucio and the ot her
four nenbers of the enpl oyees' ranch commttee entered the packi ng shed and,
upon finding Dennis Frudden was not there, conversed wth his father, Mynard
Frudden. Rucio inforned the senior Frudden that all of the workers, both the
hand and machi ne crews, wanted their jobs back. Maynard Frudden told themto
return on Saturday to find out whether they would return to work for

Respondent . 10

Rucio testified that he and the other nenbers of the ranch
comttee realized that everything woul d be cl osed on Saturday so they
returned the next day, Friday, but wthout the 200 strikers. Wien they
first entered the shed they could not | ocate Dennis Frudden, so they
conversed wth his brother Ron. Rucio informed Fon that all the strikers,
i ncludi ng the hand and nachi ne crews, wanted their jobs back. As they were
| eaving the offices, Rucio and the ranch coomttee saw Denni s Frudden and
tried totalk to himbut to no avail as Dennis Frudden entered his office,
cl osed the door and declined to talk to them

Respondent did not harvest on Saturday, Sunday or Mbnday,
Septenber 1, 2, 3, as the tonmatoes were not nature enough.

nh Tuesday Septenber 4, 200-pl us workers who had been on

10/ Ruci o' and Lopez' testinony about the neeting with Maynard Frudden is
uncontradi cted. Mynard Frudden was never called to testify.

11/ Respondent points out that Rene Lopez testified that the ranch coomttee
only asked for their jobs back. However, even though Rene Lopez' testinony
did not corroborate Rucio's testinony in detail, it didin a general sense.
Furthernore, the inportant asgect of this episode was Dennis Frudden's

avoi dance of a neeting wth the ranch coomttee rather than anythi ng Ron
Frudden told himlater about the details of the ranch coomttee' s request
that norni ng, which Lopez corrobor at ed.
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strike showed up at Respondent’'s fields prepared to return to work.
Amgority of themcarried buckets.l—Z Ruci o, their spokesnan, told
Denni s Frudden that the enpl oyees were ready to return to work and Frudden
told the workers that they were not fired but that the nachi nes had
repl aced them that he did not need themanynore, they were not to contact

him and that he woul d contact themif he needed t hem 1

Two hours later,
the three nachi nes, and a fourth one whi ch had been rented from Horvat h,
started up and Frances Arroyo, the nmachi ne crew foreperson, hired 26 new
enpl oyees as sorters for the nachines, as they applied for work in the
fields. Arroyo testified that she inforned each new applicant that s/he
was hired. There had been a high turnover of nachi ne enpl oyees each day
of the strike but by Septenber 4 there were 15 non-strikers and 35

repl acenent sorters working on the nachi nes on a pernanent basis.

The strikers waited around at the edges of the fields, in

14/

expectation that Frudden mght recall themto work,=— but he did not

informthemthat they coul d obtain jobs by applying for work wth

12/ S nce there were 132 hand-crew strikers and 55 nachi ne-crew
strikers this would be a logical preparation for hand workers.

13/ Denni s Frudden knew that the strikers with Ruci o were both hand and
nachi ne-crew workers. He testified that it looked as if they all had
buckets and he presuned they were hand crews. | do not credit this
testinony. During his entire testinony, Frudden downpl ayed the fact that
t he nmachi ne- crew workers had gone on strike and that extra efforts had to
be taken to recruit peoEI e to repl ace the nmachi ne-crew workers during the
strike. He went to such an extrene as to claimthat a harvesting nachi ne
woul d operate with only two workers' so why shoul d he be concerned about
havi nP the machi nes conpl etely nmanned wth 18 to 20 sorters? Arroyo
herself testified that she needed 18 to 20 persons to properly nman a
nchine. The payrol | records al so substantiate this requirenent.

14/ Rucio testified that the workers were nerely waiting around to see
about jobs and this testinony was confirned by one of Respondent's

W t nesses, Evangel i na Nuney, who said that the strikers permtted her car
to enter the fields that day w thout any probl em
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Arroyo. A the hearing, Frudden testified that he had given Arroyo
instructions to give priority to strikers in hiring people to work on the
nachi nes. However, neither he nor anyone el se in Respondent's enpl oy
nade this policy known to the strikers.

O Vednesday Septenber 5, and Thursday Septenber 6, Res-
pondent continued the harvest, nowwth five nachi nes as Frudden put into
operation the second of the two nachines he had rented fromHorvath, and
continued to hire new enpl oyees (34 on Septenber 5). No strikers applied
for work on the nachines. Srikers picketed Respondent's fields and
tried to dissuade repl acenent workers fromentering the fields to work.
h Septenber 7, the strikers stopped pi cketing. O Septenber 8,
Respondent through its attorney, Wyne Hersh, sent the fol |l ow ng nail gram
to the UFW

"I'n response to your inquiry and that of M.

Jourdane of the ALRB, Frudden Enterprises has not

fired any enpl oyees. The field enpl oyees went on

stri ke demandi ng nore noney and a contract. The

conpany has attenpted to continue its harvest

Oﬁel‘ ation as best they can. The conpany requests

that the UFWnotify M. Charlie Stoll 15 in

witing if the strike has been abandoned by the UFW

and the workers. The conpany intends to take

workers back on a seniority bases as they apply for

work and work is available. HMease direct all

communi cations to Charlie Soll, P. Q Box 2130,

Newport Beach, CGalifornia, 92667. Phone (714) 833-

8384. S gned Wayne Hersh."

Respondent continued to harvest tonatoes exclusively wth five nmachi nes
nanned entirely by non-strikers and repl acenent workers. The next day,
Septenber 9, Frudden instructed Garcia to formtwo hand crews and put
themto work in the harvest on Septenber 11 and 12. Oh Septenber 10, at
the Little WAco Canp, where nost of the strikers lived, Grcia conversed

wth a group of hand-crew

15/ Charlie Soll is another nenber of the lawfirmthat represents
Respoadent .
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strikers and told themto choose fromanong thensel ves two crews to
start work during the next two days.@ The workers conplied and on
Sept enbber 11 one hand crew (approxi mately 30 workers) began to harvest and
on Septenber 12 the other hand crew (approxi nately 40 workers) began
working. In talking to the hand-crew enpl oyees, Garcia failed to nention
to themthat they were eligible to apply for work on the nachi nes and
that, if they did so, they would receive priority over non-seniority
applicants. Athough Garcia had tal ked to the hand-crew stri kers about
rehire, he did not speak to any of the nachine-crew strikers residing at
the canp about any further enpl oynent wth Respondent. |In fact, neither
Frudden hinsel f nor any of Respondent's supervi sors or forenen ever
infornmed any striker that there were openi ngs on the nachi ne crews, or
that they could apply for such openings, or that they woul d receive
priority in hiring over non-seniority applicants for work on the nachi nes.
n or about Septenber 18, Respondent reduced the nunber of
harvesting machines from5 to 4. Fudden testified that the |abor costs
to harvest with nachines in 1979 were only approxi nately $16.00 a ton
conpared to approxinately $32.00 a ton with hand crews. He said these
anounts were based on a sanpling of |abor costs taken for the week 8/ 08/ 79
through 8/14/79 and that dollar amounts for the hand crews coul d be
slightly higher if the figures for the entire year of 1979 were taken into

account. At the end of the 1979 season,

16/ Garcia testified that before the strikers agreed to respond to his
request, one of them Ramro Wbhina, nmade a tel ephone call and
returned to tell the strikers that they shoul d cooperate wth the
conpany otherwi se it mght go agai nst them
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Arroyo tol d the nachi ne crews to contact her before the harvest began in
1980 and she woul d gi ve themnore exact infornation about
the date the tomat o harvest woul d begi n.

A few days before the harvest season began in 1980, Dennis
Frudden decided to notify by letter sufficient hand-crew seniority
workers to formone crew Follow ng his instructions, office worker
Margaret Ledl ow secured a |ist of the names of the hand-crew workers who
had fi ni shed the 1979 season and sent letters to the first 33 enpl oyees
on the list, which contained a total of 63 names. She testified the
reason for this was that she had only thirty-three 15-cent stanps in the
office at that time. She added that if she had had nore stanps
avai | abl e she woul d have sent letters to the first forty workers on the
list. Inthe letter, Respondent advised the hand-crew workers to report
into Manuel Garcia at the packing shed on August 1, 1980, between 1:00
p.m and 4:00 p.m

During the afternoon of August 1, Garcia asked the hand-crew
wor kers who had received the letters to sign on one pad of paper, and
asked the hand- crew workers who had not received letters to sign on
anot her pad. Respondent was unabl e to produce these pads at the hearing
; the supervisors and office worker Margaret Ledlowtestified they did
not know what had happened to the pads of paper after that afternoon.
Garcia told the workers who had received letters and who had reported in
for work on August 1 that they had jobs on a hand crew and shoul d report
infor work on August 4, the first day of the harvest. Those hand-crew
workers who reported in and had not received any letters were told by
Garcia to check wth himlater to see whether there were any openi ngs.
A notine dd
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Garcia ever nention to themthat there mght be sone openings for them
in the machine crews. Frances Arroyo happened to be there that
afternoon and a few of the nachi ne workers who had fini shed the 1979
season dropped by and she told themthat two nachi nes woul d be used,
starting wth one on August 4, the first day of the harvest.

The tonat o harvest began on August 4 and a sufficient nunber of
hand-crew workers reported for work that norning; the group consisted of
hand- crew workers who had received | etters and had reported i n on August 1,
pl us other nenbers of their famlies. A sufficient nunber of nachine
workers reported in to work for Frances Arroyo that sane norning. This
group consi sted of the nmachi ne workers who had fini shed the 1979 season and
ot her machi ne workers who had worked for Respondent sonetine during the
1979 season. Both Feliciano Reyes and Manuel Garcia testified that they had
not referred any workers to Arroyo in 1980.

Three hand-crew strikers, Roberto Naranjo, Emlio, Espinosa, and
uadal upe A naraz,1—7/ who had not finished out the 1979 season testified that
they had contacted Manuel Garcia at the begi nning of the season and he told
themthere was no work available at that tine but that they shoul d check
wth himlater on, or that he would contact themif there were an openi ng.
Two additional hand crew strikers, Enrique Cortez Magana and Jose Luis

P na, 18/ who had not

17/ Roberto Naranj o requested work for hinsel f and his famly nenbers,

Sal vador, Maria, Consuel o and Roberto. Emlio Espi nosa requested work for
hinself and his famly nenbers, Mwria, Jorge and Qubenzio. Quadal upe

A naraz requested work just for hinself.

18/ Enri que Cortez Magana requested work for hinself and his famly

nenbers, Maria N Mria Rosa, Teresa, Rafaela, Patrosimo, and Maria D ;

égse Lurs P na requested work for hinself and his wfe Mria de Jesus
rtez.
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finished the 1979 season, requested work at Respondent's office on or
about August 1 and were told by one of Respondent's office workers that
since they resided at the Little Wico Canp, Manuel Garci a woul d cont act
themthere about work. @Garcia never contacted or enpl oyed any of the
five. Despite the fact that sone of themasked hi mnore than once for
work, he never referred any of themnor any other hand-crew striker to
Arroyo for work on the nachines, wth the exception of Reynal do

Sepul veda. Wen Sepul veda contacted Arroyo, pursuant to Garcia's
suggestion, for nachine work in the fields, Arroyo told himthere were no
openi ngs on the nachines and did not suggest that he return or apply

19/
|ater on.—

Rene Lopez, one of the strike |l eaders, his father Ansel no
Lopez S., and his brothers Anselno Jr., Salvador and Javier, all

strikers, asked for enpl oynent in 1980. 2 They contacted Feliciano
Reyes about enpl oynent, as they had done in previous years, three tines
inJuly. On or about August 1, they tal ked to Dennis Frudden about any
kind of work that mght be available for themduring the upcom ng harvest
and Frudden told themthat he would contact themif he needed them They
never heard fromhi mor anyone el se at Respondents about enpl oynent in
1980.

Jose Luis Rucio, the other strike | eader, called Manuel

Garcia in md-July about work in the 1980 season. @Grcia said he

19/ The payrol| records indicate that one hand-crew striker, |gnacio
CGhoa, went to work in one of the nachine crews on August 12, 1980, and
worked the rest of the 1980 season. There is no additional evidence
about the circunstances of his hiring, etc.

20/ None of the Lopez famly returned to work for Respondent in 1979.

A though they had seniority they were not included in the two hand crews
who returned to work after the strike. Perhaps the reason was t hat
Garcia forned the hand crews fromthe residents of the Little Wico CGanp
and the Lopez famly did not |ive there.
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woul d contact Rucio, but Rucio testified he never heard fromhim
Respondent sent letters of rehire to Ruicio and his brother at their
| at est address (a post office box nunber) in Respondent’'s record, as
they had finished out the 1979 season on a hand crew The letters
were returned by the Post (fice nmarked "box cl osed”.

In 1980, Respondent continued wth its policy of cutting down on
the nunber of hand-crewworkers inits enploy. In 1979, it finished the
season Wth 63 pickers. 1n 1980, Respondent started the season wth two
crews, a total of 47 pickers, working the first two days of the harvest.
After a five day interval, Respondent resuned harvesting with only one hand
crew, nunbering 25 workers. Subsequently, in August and Sept enber,
Respondent continued wth two hand crews nunbering between a high of 59
pi ckers to a | ow of 32 pi ckers.z—ﬂ Respondent by and large followed its
policy of hiring for its hand crews those pickers who had fini shed the 1979
season. Al though a nunber of 1980 hand-crew workers' nanes do not appear on
the final 1979 payrol | list, Manuel Garcia credibly testified that these
hand- cr ew pi ckers wor ked under ot her hand-crew nenbers' nanes, al nost
invariably under that of a relative, as is a conmon customin piece-rate
harvesting. Munuel Garcia also testified that Respondent hired

t hree hand-crew workers who had not finished the 1979 season. They

were Servando (Gnazl ez, Julian Gnzal ez and Jame V\sﬁtyman,z—Z who

21/ The exact figures are 59, 53, 32, 34, 48, and 50. The reduced nurber
of hand-crew workers enpl oyed in 1980 was even nore accent uated than
woul d be indicated by these figures. The total nunber of hand-crew
enpl oyees working per week in 1979 varied between 75 to 80 pickers as
rlngg3 8 pi ckers were worki ng under other persons' nanes in 1979 than in

22/ Al three were hand-crew workers who had gone out on strike agai nst

Respondent in 1979 and, in fact, Wynman had been a nenber of the ranch
commttee.
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according to Garcia, kept comng out to the fields in search for
enpl oynent until one day he needed additional hand workers so he
hired themfor the rest of the season.

Four nachi ne workers who had been strikers in 1979
testified. B as Ronero, who had been a nenber of the ranch coomttee in
1979 and was one of the observers at the el ection, asked Garcia on
August 3 or 4 about work and Garcia told himthat only those workers who
had recei ved | etters woul d be enpl oyed to work in the harvest. He then
cont acted Maynard Frudden, who referred himto Dennis Frudden, who in
turn referred himto Pascual Reyes, a nechanic for Respondent, who
referred himto his brother, Feliciano Reyes, who told himthat there
coul d be no work for hi mbecause he had not received a letter. None of
themsuggested to Ronero that he shoul d apply to Frances Arroyo,
al though they all knewthat Arroyo did the hiring of the nachi ne
wor ker s.

Oh August 6, Ronero, on his own initiative, began a series
of daily attenpts to contact Arroyo by tel ephone. Wen he finally
reached her on August 11, she told himto report to the fields the next
day at 12: 00 noon. Ronero went at 10:00 a. m because he knew that was
the tine the machi nes started up. Arroyo told himthat unfortunately
the nachi nes had started and the crews were conpl ete and added that she
had told himto cone at 9:00 aam Arroyo told himthat she woul d have
Manuel Garcia contact himat the Little Waco Canp if there were openi ngs
inthe future. Ronero never heard fromeither Garcia or Arroyo after
that date.

Wl ado Sanchez and six nenbers of his famly were al so
nachi ne workers before the strike in 1979. They all joined in the
strike and acconpani ed the other strikers when they applied for rehire
in August and Septenber 1979. In 1980, Sanchez, a resident

-18-



at the Little Wco Canp, approached Manuel Garcia at the canp to ask
about enpl oynent on the nachines and Garcia told himto go to the office
and sign up. He went to the office on August 1, and Arroyo had hi msign
his name and the names of his famly nenbers on a list. She inforned

hi mthat those nmachi ne enpl oyees who had fini shed the 1979 season woul d
have priority and that after they had been enpl oyed she woul d cont act
himin the event there were any job openings. O two occasions, he went
to the fields and asked Arroyo for enpl oynent on the nmachi nes and each
tine she told himto report in every Mnday. By this tinme, Sanchez had
found ot her enpl oynent and could not afford to take tine of f fromwork
frequently wth only a slight chance of enpl oynent w th Respondent .

Maria Carnen Hernandez and two nenbers of her famly were
nachi ne workers who joined in the 1979 stri ke and acconpani ed their co-
strikers to request their jobs back in August and Septenber 1979. She
and her famly did not return to work after the strike in 1979. In
1980, she tel ephoned Frances Arroyo' s house to ask for work for herself
and her famly and was told that Respondent al ready had enough workers
and that there were no openings for additional machine workers. Later
she went to the fields and asked Arroyo for work there and Arroyo
replied there were no openi ngs.

Aurora Rodriquez, her daughter Aurora V. Rodriquez, and her
son Susano Rodriquez were nachi ne workers who had worked for Respondent
before the strike. Aurora Rodriquez and her daughter joined in the
strike but her son Susano did not as he was on a disability | eave.

After the strike, Rodriquez and her daughter did not return to ask for

enpl oynent on t he nachi nes because Denni s
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Frudden had told themin the field on Septenber 4, when the workers, en
nasse, asked to be reinstated, not to contact himas he woul d contact
them Susano returned to the nachine crewwork in 1979 after he recovered
fromhis disability and finished but the season.

Aurora Rodriquez and her daughter went to the fields on the
first day of the 1980 harvest and asked Arroyo for work on the nachi nes.
Arroyo told themthat there woul d be no openings until she had hired all
t he nachi ne workers who had finished the 1979 season. Arroyo suggested
that they return on August 12 because there woul d be an additional nachi ne
in operation on that date and she would hire themif there were any
openi ngs after workers who had fini shed the 1979 season had been hi red.
She tol d Susano that he should cone on the 12th and start work, as he was
assured a job on the nachi nes because he had fini shed the 1979 season.

h August 12, Susano Rodriquez drove his nother and sister to
the fields and they arrived at approximately 10:00 a.m Susano took his
pl ace on one of the machines. Hs nother asked Arroyo regarding
enpl oynent for herself and her daughter and Arroyo told themthey woul d
have to wait until after the machi ne workers who had fini shed the 1979
season had been hired and that if there were still vacanci es she woul d
then begin to hire others. They joined a group of job applicants who were
waiting to be hired. Arroyo waited until alittle after 10:00 a.m for
nore of the 1979 workers to report and then, as she was still in need of
workers, hired over forty new applicants, who had no previ ous experience

23/ .
as— nachi ne

23/ Arroyo testified that Respondent had a farrrinP operation in

(oal i nga but that any seniority gai ned there woul d not be transferabl e
to the Respondent's farmng operation in King Aty area. There was
testinony that 2 of the 40 new enpl oyees hired that day worked in
Respondent ' s Goal i hga operati on previously.
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workers for Respondent, to start work that norning on the nachi nes.

Arroyo by-passed Aurora Rodriquez and her daughter. After the nachi nes
started operating, Aurora Rodriquez took Arroyo aside and asked her

whet her she was di scrimnating agai nst her and her daughter because they
had been strikers the previous year. Arroyo denied any discrimnation and
added that she had worked with Chavistas before? Rodriquez and her
daughter then departed. A the begi nning of Septenber, Arroyo hired

Rodri quez' s daughter after having requested her brother to bring her to
the fields. Afewdays later, Susano was sick and Aurora Rodri quez cane
inhis place and | ater, when Susano recovered and returned to work, Arroyo
kept Aurora on the job.

Sone 56 nachi ne sorters went on strike in August 1979. 2l

nly one of the nachi ne-worker strikers, Rosalva Yanes,2—6/ ret ur ned

24/ Al though Arroyo testified at the hearing that she hadn't seen Aurora
Rodri quez and her daughter anong the group of applicants when she was
sel ecting the new workers, convinci ng evi dence exi sts that she did.
Aurora Rodriquez credibly testified that when she arrived at the

nmachi nes with her daught er the norning of August 12 that she spoke
directly to Acroyo and Arroyo responded to her directly. Furthernore,
if Arroyo had not noticed Aurora Rodriquez and her daughter when she
was hiring the 40 new enpl oyees, she woul d have surely nentioned it
when |ater Aurora Rodriquez accused her of discrimnation and the
record indicates her only retort was about havi ng previously worked
w th Chavi st as.

25/ Two machi ne workers, Mria Hena Hernandez and Rosa Robl es, wor ked
on the nmachines prior to the strike in 1979. They did not work the
first 3 days of the strike, August 27, 28, 29, but they did work the
last 2 days of the strike, Septenber 5 and 6. They are not included in
the 56 nachi ne-worker strikers.

26/ The payrol|l records indicate Yanes returned to work on the nachi nes
on August 20, 1979 and worked the 1979 and 1980 seasons.
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to work during the renai nder of the 1979 season. iy two, Aurora
Rodri quez and her daughter, returned to work for Respondent on the
nachi nes in 1980. None of the renai ning 53 nachi ne workers who
participated in the strike have returned to work for Respondent in any
capacity.

B. Analysis and Goncl usi on

There are two theories upon whi ch Respondent nmay be found to
have viol ated Section 1153 (c) and (a) of the Act. The first is
based on the enpl oyer's obligation to rehire economc strikers when they

nake unconditional offers to return to work. 2l The second i s based

on an enpl oyer's obligation not to discri mnate agai nst enpl oyees to
di scourage themfromengagi ng i n union activities.

FHrst tothe examnation of the first theory. The strikers nade
uncondi tional offers to return to work on the night of August 29 and again
on August 31 and Septenber 4. FEven though Frudden avoi ded acknow edgi ng
these offers on the first two occasi ons they were neverthel ess nade
directly to him Wat exactly was Respondent’'s duty, at the tines these
uncondi tional offers were nade? NLRB precedent hol ds that the enpl oyer has
the duty to rehire economc strikers who have nade unconditional offers to

return to work if they have not been

27/ General Counsel argued that the strikers shoul d be considered unfair

| abor-practice strikers rather than economc strikers because one of the
reasons for the strike was to protest the laying off of 17 enpl oyees for
havi ng si gned UFWaut hori zation cards. It wll not be necessary to

det ermne Res[gondent' s notive in laying off the 17 enpl oyees as | find
that the strike was not to protest the |ayoff but sol ely because of
economc reasons. There is insufficient evidence to establish that the

| ayoffs had anything to do with the strike as only the two strike | eaders,
Ruci o and Perez,testified to that effect, while B as Fonero, a nenber of
the ranch coomttee, and Respondent's supervisors Garcia and Reyes
testified to the contrary. Furthernmore, the UFWended the strike w thout
any comment to Respondent about the alleged discrimnatory |ay offs and
di schar ges.
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28/
per nanent |y repl aced. —

As of August 29 and 31 and on Septenber 4, when the offers to
return to work were nade, Respondent had not replaced any of the hand-crew
enpl oyees. As of August 28, he had nade arrangenents to have a fourth and
fifth nachine in the fields by Septenber 4, but according to Frudden's own
testi nony he woul d not have incurred any financial expense if he had
deci ded not to use the nachines. Furthernore, he had instructed Arroyo to
advi se nmachi ne-wor ker applicants who cane to the fields on August 29
seeki ng enpl oynent to return on Septenber 4 because there woul d be
openi ngs on the two additional nachi nes he planned to use. Arroyo
conplied wth Frudden's request and on August 29 infornmed 30 to 40 job
applicants to return to the fields on Septenber 4. Arroyo testified that
workers were never hired ahead of tinme for work on the nachi nes but only
when they actual ly reported where the nachi nes were | ocated i n the norning
of a work day when the nachines were to be utilized. So the exact tine
that the 4th nachine wth its correspondi ng nachi ne workers repl aced the
hand-crew workers was at 10:00 a.m on Septenber 4. Before that tine, the
hand- crew workers had nade their three unconditional requests for rehire
to Dennis Frudden: on the night of August 29, the norning of August 31,
and the norning of Septenber 4 at 8:00 a.m, two hours before the
repl acenent workers were hired and the fourth machi ne started up.

Needl ess to say, the requests were clearly nade before the fifth nachi ne

28/ Uhder NLRB precedent an enpl oyer has the obligation to reinstate
econom c strikers when they nake unconditional applications for rehire
unl ess they have been pernanently replaced. The Laidl aw Gorporation, 171
NLRB No. 175, 68 LRRM 1257 (19683,, enforced, 414 F2d 99, 71 LRRVI 3154.
(7th dr. 1969), cert, denied 397 US 920, 73 LRRM 2537 (1970)
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and its workers went into action on the foll ow ng day.

As the 132 hand-crew enpl oyees had not been repl aced,
Respondent had the duty on Septenber 4 to put the three hand crews
conprising these 132 enpl oyees back to work in the fields
har vesti ng tonat oes, the work they had been doi ng before the
stri ke.

As to the nachi ne-crew enpl oyees, Respondent had al ready
repl aced some of thembefore they, along wth the hand-crew enpl oyees,
had nade their offers on August 29, 31 and Septenber 4 to return to
work. Previous to the strike, Respondent had enpl oyed 76 enpl oyees on
its three harvesting nachines. n Septenber 4, when Respondent resuned
Its harvesting operations, it had inits enploy only 35 pernanent
repl acenent workers. These 35 added to the 15 non-stri ki ng nachi ne
wor kers who continued to nan the three nachines filled 50 of the 76
positions, |eaving 26 positions vacant. Accordingly, Respondent had
the obligation to rehire 26 of the nmachi ne workers for those vacant
positions, as they had not been repl aced.

S nce Respondent failed to rehire 132 hand-crew enpl oyees
and 26 nmach "ine crew enpl oyees on Septenber 4, it failed to neet its
obligation under the Act to rehire all the economc strikers who had
nade unconditional offers to return to work and who had not been
pernanent|y repl aced and thereby violated Section 1153 (c) and (a) of
the t

Subsequent to Respondent’'s failure to reinstate the economc strikers,
the workers renewed the strike on the foll ow ng two days, Septenber 5nd
6. The obvi ous reason for continuing the strike was to protest

Respondent' s unfair |abor practice in not
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rehiring the economc strikers who had not been pernanent!|y
repl aced. Accordingly, the economc strike was converted to an
unfair-labor-practice strike, and | so find. 2

Respondent argues that even if it nmay have been |iabl e for
not reinstating the strikers, that liability termnated as of Septenber
8, 1979 when Respondent sent a mailgramto the UFWoffering to reenpl oy
the strikers. However this nailgramcannot be interpreted as an offer
of reinstatenent to all of the 132 hand crew strikers and the 26
nachi ne crew strikers that Respondent was obliged to rehire.

The key words in the mailgramare: "Frudden Enterprises has
not fired any enpl oyees”, and "The conpany intends to take workers back
on a seniority basis as they apply for work and work is avail able."

FHrst of all, Respondent, did not, inits nailgram offer to
rehire all unreplaced strikers, only those who applied and in those
cases only if there were vacancies. A so, in the nailgram Respondent
denies firing the enpl oyees but not laying themoff. Thisis
consi stent wth Respondent's words and conduct on the norni ng of
Sept enbber 4, when Respondent inforned the strikers that they were not

bei ng fired but replaced by the machi nes.

29/ However, in respect to any renedy in the instant case, it does not
nmake any di fference whet her Respondent's workers are found to be _
econom c or unfair-I|abor-practice strikers because, under either strike
classification, the strikers would be entitled to only those positions
not filled b?/ per manent repl acenents as of Auguse 29, 1979. N.RB
precedent hol ds that although unfair-Iabor-practice strikers are
general |y repl aced, the%/ are not so entitled if they have been
permanent | y repl aced before the economc strike became a unfair-|abor-
practice strike. RJ. Ol & Refinging . (1954) 108 NLRB 641
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The logical interpretation of this rmailgramis that
Respondent had decided to continue wth the machines but would re-hire
Its hand-crew workers on seniority basis once it resuned its hand-crew
operations. & course, the mailgramis not explicit inregards to this
interpretation. However such an interpretation is substantially
supported by Respondent's subsequent conduct.

h the day immedi ately foll ow ng the sending of the tel egram
Respondent gave orders to the hand crew supervi sor/ Manuel Garcia, to
contact the hand-crew workers and begin steps to formtwo crews, and on
Sept enbber 11 and 12 approxi mately 65 of themreturned to work. A the
sane tine, Respondent failed to notify the nachi ne-crew strikers and
offer themtheir jobs back or to i nformthe hand-crew strikers who had
not been hired back in the two hand crews that they coul d apply for work
on the machines. In addition, Respondent, neither in the nail gram nor
through any of its supervisors, ever infornmed any of the strikers that
pref erence woul d be given to any striker, either hand-crew or nachi ne-
crew, who applied for work on the nachi nes over any new applicant, nor
of the continuing availability of jobs on the nachi nes because of the
hi gh t ur nover.

Anot her very inportant fact confirmng the above-nentioned
interpretation of the mailgramis that Dennis Frudden during his entire
testinony, never nade any reference to sending a nail gramto the UFW
do not doubt that the tel egramwas sent but the nost |ogical explanation
of such an omssion is that in Frudden's mnd his conduct did not vary
inany detail fromthe terns set forth in the nailgramso it woul d not

be so necessary to include the sending of the telegramin his testinony.
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Qonsequently, | find that Respondent's liability for the 1979
season to the 60 to 70 of the hand-crew strikers rehired on Septenber
11 and 12, 1979 ended on those dates but continued in respect to the
renai ni ng hand- crew and nachi ne-crew strikers.

Respondent al so argues that its policy, as testified to by
Frudden, of giving preference to strikers, both nmachi ne and hand crew,
over new applicants in respect to hiring for work on the nachi nes
satisfied Respondent's duty to rehire strikers. However this policy,
accepting arguendo that it actually existed, does not satisfy the
requi renent, under NLRA precedent, that calls for the enpl oyer to
actively seek out and offer enpl oynent to economc strikers who have not
been pernmanent|y repl aced. Sy Not only di d Respondent not contact the
nachi ne-crew enpl oyees to informthemof the job offers but Respondent
never nade this policy known to any of the strikers. |In fact, it
appears fromthe record that it was a wel | -kept secret. Arroyo hersel f
testified that Frudden told her not to give any job applicant

pref erence, whet her new or

30/ Lair dl aw Corp. supra. At the hearing, Respondent nentioned N_-RA
authority that holds that if a striker has secured regul ar and
substantial | y equi val ent enpl oynent el sewhere, his right to be
sought out by Respondent for reinstatenent would termnate. |
agreed, and al though I advised himthat in opinion it would be
difficult to prove such a fact in the agricultural setting, |
repeatedly nade it clear to himthat he had the right to subpoena
the strikers to testify on that point, or present any other evidence
by whi ch he w shed to prove such regul ar and substantial ly

equi val ent enpl oynent. Respondent failed to present any evi dence
along these lines. There 1s sone testinony Agapito Perez and Wal do
Sanchez had secured enpl oynent el sewhere but no details about it
being "regul ar and substantial |y equival ent" to their jobs wth
Respondent. Qonsequently, | find that none of the strikers secured
regul ar and substantial |y equival ent enpl oynent el sewhere, and
therefore their right to be sought out by Respondent for
reinstatenent did not termnate.
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a striker, but totreat themall on an equal basis. She hersel f
testified that she woul d give strikers preference because they woul d
have al ready had experience in sorting tonatoes.

The second theory upon which to establish a violation
of the Act by Respondent is based on the alleged discrimnation
by Respondent to di scourage union activities by its enpl oyees. To
eval uat e such an alleged viol ation, the enpl oyer's notivation nust be
ascert ai ned.

Because there is usually a paucity of direct evidence to
prove an anti-union notive on the part of an enpl oyer, circunstantia
evi dence nust be utilized. Gommonly, the circunstantial evidence is
conprised of union activities by the enpl oyees, the enpl oyer's
know edge thereof, the timng of the discrimnatory action, etc..

In the instant case, the 101 enpl oyees engaged i n uni on
activities by engaging in a strike agai nst Respondent, signing
aut hori zation cards for an election, and voting in favor of the UFW201 to
4, wth every event wtnessed by Respondent and/or its supervisors. It is
clear that Respondent had the requisite know edge, Fromthat point on, its
conduct nust be anal yzed to determine whether it was notivated by
| egi ti mate business reasons or by an intent to discrimnate agai nst
enpl oyees to di scourage their union activities. In anal yzi ng Respondent's
behavi or, beginning i nmedi ately after it learned of the results of the
el ection, which indicated toit that all the strikers were pro-UFW it
clearly appears Respondent was notivated by a desire to reduce to a

m ni numthe nunber of known UFWsupporters, the strikers, in its enploy.
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Fromthe night of the el ection on August 29 until the
norni ng of Septenber 4, Frudden avoi ded acknow edgi ng the strikers
uncondi tional offer to return to work, which was nade tw ce to hi mand
twce to his father and brother respectively. There is a clear
expl anation for this behavior and that is that Respondent was pl ayi ng
for tine and delaying for as | ong as possi bl e the acknow edgenent of
this request so he would be able to permanently repl ace as nany
strikers as he could so that the nunber of strikers he woul d be obliged
to rehire woul d be drastical ly reduced.

True, Respondent had al ready set the wheels in notion to
repl ace the strikers wth nmachi nes and repl acenent workers before the
strike ended and he had every right to nmake such pl ans because NLRA
precedent hol ds that an enpl oyer has the right to hire repl acenent
workers so he can continue to operate his business despite the
exi stence of a strike. As of August 27, 28, and 29, Respondent had
already hired repl acenent workers for its original three harvesting
nmachines. (n August 28, it arranged for the rental of two additional
nachi nes to begin operation in the fields on Septenber 4. (O August
29, Respondent directed Arroyo to line up workers to nan the two
addi tional machines starting on Septenber 4. Neverthel ess, during the
hiatus in harvesting between August 29 and Septenber 4 Respondent had
not yet finalized its plan to utilize the two additional nachines or
the hiring of replacenent workers to work on those two nachi nes. As
Respondent needed additional tine, i.e., until Septenber 4, to
permanently repl ace a |l arge nunber of strikers wth the nmachi nes and
new wor kers, it behooved himto ignore the unconditional offers by the

strikers
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during the interval .

This need for delay in respect to the unconditional offers
explains clearly the reason Frudden ignored Jose Luis Ruci o' s request
on the night of the election on behalf of the 200 strikers for the
return to their jobs. It also clearly explains why Frudden avoi ded
talking to Rucio and the nenbers of the coomttee on August 31, when
they canme to his office to ask for their jobs back. H's behavior of
retreating into his office, closing the door, and declining to talk
to Rucio and the ranch coomttee nenbers creates a strong inference
that his father Manynard Frudden had tol d hi mabout the visit the
previ ous day and the enpl oyees' request through their spokesnan
Rucio, for their jobs back. Gonsequent!ly, Frudden knew exactly what
Ruci o and the ranch coormttee sought fromhi mand el uded a confront-
ation by seeking refuge in his office.

h Septenber 4, Frudden at |ast confronted the strikers and
their | eader Rucio and was prepared to counter their offer of an
uncondi tional return to work by announcing that they had all been
repl aced by machi nes and therefore were no | onger needed. He assuned
he no I onger had the duty to rehire themsince wthin an hour or two
new enpl oyees woul d be hired to work on the two new nachi nes and t he
strikers could then be considered as "permanently repl aced."

Subsequent actions on Frudden's part indicate the
notivation behind his actions was to keep the nunber of forner
strikers in his enploy to a mninum Frudden never inforned the

petitioning strikers, either on the norning of Septenber 4 or
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subsequently, that there were jobs available on the machi nes that had
repl aced the hand crews. Respondent knew the addresses of all the
hand- cr ew enpl oyees and nost of the nmachi ne-crew enpl oyees, and t hat
nmany of both groups lived in the Little Waico Canp, a short di stance
fromRespondent’'s fields. Nevertheless, at no tine during the rest of
the 1979 harvest season di d Respondent contact themto informthemthat
there were daily job openings on the harvest nachi nes due to a high
turnover of repl acenent enpl oyees, although the strikers represented a
conveni ent avai | abl e source of machi ne workers who all had experience
In sorting tomatoes. Arroyo testified that even the hand crew enpl oyees
had the needed experience because sorting tomatoes in the fields and on
t he nachi nes invol ve the sane skills.

There is an additional circunstance that convincingly
I ndi cates the Respondent's notive in putting on nmachines 4 and 5 was to
retaliate against his enpl oyees for thier union activities, and that
was the higher cost he had to pay for the additional two nachi nes
conpared to what he woul d have had to pay for the hand crews had he
returned themto work on Septenber 4 for the rest of the season.

Frudden hinsel f testified that the | abor cost for a hand
crew was $32.00 a ton and for a machi ne crew $16. 00. However, when
the $20.00 per ton nmachine rental is added to the $16.00 | abor cost
per ton, the total conmes to $36.00 per ton, naking the nachi ne- harvest
cost $4.00 higher per ton than the hand-crew cost. So it is obvious
Respondent had no | egiti nate busi ness reason what soever to add

nachines 4 and 5 and the notivati ng
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factor was to discrimnate against his enpl oyees for their union
activities, i.e., the strike, the el ection of a ranch coomttee, the
voting in favor of the UFW etc.

In 1980, Respondent's enpl oynent practices continued to
denonstrate a notivation to maintain the nunber of strikers in his enpl oy
to a mninum These enpl oynent practices included reduci ng the nunber of
hand- crew workers (whol Iy conprised of strikers) and forestal ling the
nmachi ne-crew strikers and the hand-crew stri kers fromappl ying for and
being hired for work on the nachi nes.

In 1980, as in 1979, all the nenbers of the hand crews were
forner strikers, and Respondent continued wth its policy, initiated in
1979, to reduce the nunber of workers enpl oyed in the hand crews. In
1979, Respondent cut the nunber of hand crew workers from 133 (3 crews)
before the strike to somewhat over 70 (2 crews) after the strike. In
1980, Respondent continued wth two crews, but wth a total hand-crew
force, varying fromabout 25, 32, or 34 workers up to 50, 53 and 59, and
reduced the nunber of hand-crew workers even nore. Accordingly, the
nunber of strikers enpl oyed by Respondent in the hand crews was
accept abl e because it was in the mnority conpared to the 80 to 90
enpl oyed on the nachi nes, whi ch were nmanned excl usively by non-strikers
W th the exception of |Ignacio (rhoa, Rosal va Yanes, Aurora Rodri ques and
her daught er.

In 1980, Respondent continued wth its policy to assure that
virtual |y none of the machi ne workers would be forner strikers. The
policy was agai n i npl enented by forestalling the hiring of both hand-crew
strikers and nachi ne-crew strikers for work on the harvesti ng nachi nes.

First tothe forestalling of the hand-crew
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strikers. Respondent knew on August 1, 1980, fromthe over-

whel mng response to its letters to the hand crews about 19803—]j

enpl oynent, by both letter recipients and others, that there woul d be
nore than enough applicants for the reduced anount of hand-crew jobs in
1980. However, Respondent never nentioned to the surplus hand-crew
applicants that there was little or no chance for themto be hired onto
the hand crews that year or, because of that fact, that it woul d be
advi sable for themto talk to Arroyo, the machi ne-crews' foreperson,
who happened to be present there that day, and apply for work on the

) 32/
nachi nes. —

I nstead, Respondent asked themto sign their names and the nanes of
nenbers of their famlies on a pad of paper whi ch was never used to
call any of themto work and, in fact, there was no evi dence present ed
that woul d account for its whereabouts subsequent to that day. 33/ a
course, the foreseeabl e effect of having the hand-crew applicants sign

their nanes that day on the pad of paper was

31/ Addi tional proof that Respondent was aware on August 1 it was to use
f ewer hand- crew enpl oyees during the 1980 harvest season was Denni s
Frudden's instructing Ledlowto send letters to no nore than 40

enpl oyees on the list of the 63 hand-crew menbers who fini shed the 1979
season.

32/1t appears hand-crew work is nmore remunerative than nachi ne work
and, because of that, an experienced hand-crew worker woul d prefer hand
work to machi ne work and woul d continue to try to secure hand work if
probabl e in the near future rather than securing a nachi ne job _
Inmedi ately. In this case, Respondent never suggested the alternative
of machi ne work so the hand-crew strikers never really had an _
opportunity to nake a sel ection between the two.  course, the option
to start wth a nachine crew and then switch to a hand crew later on
was never available to the workers since Arroyo testified that this
kind of sw tchover was not permtted by conpany rul es.

33/ Manuel Garcia denied that there was a second |ist for those workers

who had not received letters. However, the General Gounsel 's w t nesses
testified to this fact and it was corroborated by Respondent's offi ce-

worker, Margaret Ledl ow, who was called to testify by Respondent.
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toinstill inthema certain degree of optimsmthat they woul d
eventual ly be called to work in the hand crews and thus not think about
alternative enpl oynent wth the nmachine crews. Subsequently, Manuel
Garcia kept up their hopes for future enpl oynent by never giving a
sinple negative reply to later inquires but rather naki ng such renarks
as, "Check wth ne later, there nay be an openi ng*, or "Qice we finish
hiring last year's finishers, 1'll contact you", etc. It appears the
strat egey worked since none of the hand-crew strikers who had fini shed

the 1979 season ever applied for work in the nachi ne crews in 1980. 34

Now to the forestalling of the nachi ne-crew strikers. Every
one of the four famlies of machine crew strikers who applied for work
on the nachi ne crews experienced difficulties of various degrees during
a period in whi ch Respondent was hiring approxi mately 50 new workers who
had previously had no experience on Respondent's nachines in the King
dty area.

as Fonero, the UFWobserver and nenber of the ranch
commttee, received fromRespondent, what can be characterized
accurately, in the vernacul ar, as "the run-around". Respondent, al ong
wth various supervisors, knowng full well that Acroyo did all hiring
of workers, kept referring himto other supervisors. Arroyo, wWho was to

hire over forty new enpl oyees the fol | ow ng

34/ The one exception was Reynal do Sepul veda but Arroyo rejected his
offer wth a flat no wthout suggesting he return on August 12 when two
new nachi nes woul d go into operation. 1gnacio Choa, a hand-crew
striker, began to work in Respondents nachine crews in 1980 but the only
evi dence was the payrol|l records. So there is no additional evidence to
indi cate whether 1t was Respondent's nanagnent who referred himto

enpl oynent on t he nachi nes.
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norning gave hima late hour to report into work and thus avoi ded
hiring hhmand his wfe wth the excuse that he had arrived too late
since she had finished wth all the hiring.

Wbal do' Sanchez, anot her nenber of the ranch commttee,
sought nachi ne work with Arroyo for hinself and his large famly on
August 1. Arroyo asked himand his famly to sign up and then told
themthat she would notify himif she needed people. She never
suggested to hi mthat they show up on either August 4, when the first
two nmachi nes started up, or on August 12th, when the 3rd and 4th
nachi nes went into operation. Later, when he continued to go to the
fields for enpl oynent, she told himto report in on Mndays. This
effectively discouraged himfromnaking further attenpts.

In the case of Aurora Rodriquez and her daughter, Resp-
ondent went to the extrene neasure of actually hiring 40 new
enpl oyees in the presence of these two nachi ne strikers who were
appl yi ng for nachi ne enpl oynent at that very nonent. Eventually they
were hired at the beginning of Septenber but that may very well not
have happened had not Aurora Martinez called to Arroyo' s attention
the patent discrimnation utilized by Arcroyo on the norning of the
Sept enber 12, when she bypassed themin favor of over forty new
appl i cant s.

Mari a Carnen Hernandez' treatnent by Respondent was quite
abrupt conpared to the treatnent experienced by the three other
aforenentioned famlies. Frst, the outright rejection she net wth
when she attenpted to contact Arroyo by tel ephone and then |ater an
outright "no" in the fields wth no suggestion about returning |ater

to inquire about openings.
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In summary Respondent had the clear duty to reinstate 132
hand crew workers and 26 nachi ne crew workers on Sept enber 4,
as none of these strikers had been repl aced as of that day, and
refused to do so. 35/ In fact, Respondent proceeded to put into
operation two additional harvesting rmachi nes that cost him$4.00 nore
per ton harvested than his cost woul d have been if he had rehired the
132 hand-crew strikers. Respondent's rental of these two additional
nachines at a loss to himclearly denonstrates that his true notive in
So doing was to retaliate against the strikers for their union
activities. nfirmng this illegal notive was Respondent's
subsequent action in carrying out a plan to systematically excl ude
hand- crew and nachi ne-crew strikers fromits expandi ng nachi ne-crew
work force during both the 1979 and 1980 harvest seasons.

n the basis of the entire record herein, | find that
Respondent has viol ated Section 1153(c) and (a) of the Act by failing
and refusing to rehire economc strikers who had not been pernanently
repl aced after they had nade unconditional offers to return to work and
also by discrimnating inits enpl oynent practices in 1979 and 1980 to

di scourage its enpl oyees fromengagi ng i n union activities.
The Renedy

Havi ng found that Respondent has engaged in certain unfair

| abor practices in violation of Section 1153 (c¢) and (a) of

35/ Respondent al so had the duty to seek out and offer enpl oynent to
wor kers whose positions in the nachi ne crews becane vacant as the
season progressed and it failed to do so.
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the Act, | shall recormend that it cease and desist therefromand take
certain affirnative actions designed to effectuate the purposes of the
Act.

In order to conpletely renedy the adverse effects of
Respondent' s unfair |abor practices, | find it necessary to require

Respondent to restore the status quo ante in its operations, i.e. to

reestablish its prior operation consisting of three harvesting
nachi nes wth their correspondi ng crews, and three hand crews. An
order which does not require Respondent to resune its harvesting
operations wth three rather than 4 or 5 machines and to reinstate
the discrimnatory di scharged enpl oyees woul d not conpl etely renedy
Respondent ' s unfair |abor practices. If the renedy ordered herein
constitutes a hardship to Respondent, it is only fair that the

w ongdoer rather than the wonged enpl oyees shoul d bear It.3—6/

The
backpay and rei nstatenent renedies shall be based on the status quo
ante, as of August 29, 1979, when the enpl oyees nade their first
uncondi tional offer to return to work and Respondent had in its enpl oy
three nachi ne crews whi ch consisted of 76 sorters and had not repl aced
any nenbers of the three hand crews whi ch consi sted of 133 pi ckers.

In the instant case, either as economc strikers or unfair-
| abor-practice strikers, the hand crew workers and nmachi ne crew
workers are entitled to reinstatenent as |ong as they were not
per manent |y repl aced during the economc phase of the strike and their

jobs still exist.

36/ See Townhouse T.V. & Appliances, 213 NLRB No. 102 (1974).

37/ course, if Respondent can show that a striker has secured

regul ar and substantially equi val ent enpl oynent w th sone ot her

enpl oyer, or has left the | abor market, the striker woul d not be
entitled to rei nstatenment.
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a) The Hand-Qew Srikers

As of Septenber 4, 1979, when the hand-crew workers
nmade their unconditional offers to return to work, Respondent had
hired no hand-crew repl acenents to harvest the'! tomatoes during the
strike. Neither had it put into operation the two additional
harvesti ng nachi nes or hired any enpl oyees to nan them
Gonsequent |y, as they had not been permanently repl aced, and as their
j obs had not been abol i shed, Respondent clearly had the obligation to
rehire all of the hand crew strikers at that tine.

| shall order, therefore, that Respondent offer the hand-
crewstrikers reinstatenent to their forner or substantially
equi val ent positions (to the extent it has not already done so)
w thout prejudice to their seniority or other rights and privil eges,
and nake each of themwhol e for any | oss of earnings he or she nay
have suffered by reason of Respondent's refusal to reinstate himor
her on Septenber 4, 1979, by paynent to himor her of a sumof noney
equal to the amount he or she woul d have nornal |y earned as a hand-
crew worker during the tomato harvesting seasons from Septenber 4,
1979 to the date of Respondent's offer of reinstatenment plus interest
conput ed at seven percent per annum |ess his or her net earnings
during such period. The backpay provided for herein shall be
conputed in accordance with the formul a adopted by the Board in
Sunnysi de Nurseries, Inc. 3 ALRB No. 42 (1977).

The hand-crew strikers entitled to a renedy shall be all

persons |isted on the hand-crew payrol| for August 27, 1979,
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the first day of the strike, except Mguel Angel Navarre, since every
hand crew striker participated in the strike wth the exception of
Navarro, who went to work on the harvesting nachi nes.

The fol | ow ng-naned checkers, tractor drivers and dunpers
shal | be considered part of the hand crews for purposes of the renedy
ordered herein as they all participated in the strike and the
uncondi tional request to return to work: Checkers: Aurora Mendoza,
Leticia Meza and Quadal upe Ubina. Tractor Drivers: Ansel no Lopez,
Ansel no Lopez Jr., Sal vador Lopez, Angel Mendoza and Arnmando Ti noco.
Dunpers: David Rodriquez, Jorge Mendez, Javier Castro, and Rene Lopez.
The renai ni ng checkers, drivers and dunpers continued to work during the
strike either in their previous positions or in the machi ne crews so
they shall not be considered strikers.

b) Machine-Gew Srikers

As of August 29, 1979, when the machi ne-crew strikers nade
their unconditional offer to return to work, Respondent had hired 35
per manent repl acenents for their positions. The criterial used to
determne that 35 of the machi ne workers who worked on August 29 were
per manent repl acenents was the fact that Frances Arroyo had tol d the new
nachi ne workers, upon hiring them that their jobs would |ast for the
rest of the season. | do not consider as pernanent repl acenents the
nachi ne wor kers who worked on the nachines for one day or less. There
was credible testinony that during the three-day stri ke nany nachi ne
workers cane just to hel p out during the energency. These tenporary
repl acenents included Beth Thorpe, a relative of the owers of one of
the three
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original nachines, and others; thus there is no basis for finding that a
nachi ne wor ker who only worked one day during the strike can be

consi dered a pernanent replacenent. | find that checker Rafaela
Mendoza, picker Mguel A Navarro, tractor-driver Ruber Querra, and
dunper Juan Reyes, all of whomworked on the nachi nes on August 29, were
not pernanent repl acenent workers as they all returned wthin a week to

their forner positions wth Respondent.

As of August 29, 1979, 13 nachi ne V\orkers3—8/ had not gone
out on strike and two pre-strike nmachi ne workers, Mria Hena Hernandez
and Rosa Robles, did not work on August 27, 28, or 29 but resuned work

on Sept enber 4@/ and wor ked t hroughout the rest of the 1979 season. |
find that these 15 enpl oyees continued wth their pernanent enpl oynent
at Respondent's operations and are to be consi dered non-strikers.

Wen the strike started on August 27, Respondent had in its
enpl oy 76 machi ne workers (sorters) and during the period fromAugust 29
through the norning of Septenber 4 there were 50 such positions
pernanently filled by non-striking enpl oyees and per nanent repl acenents,
| eaving 26 of such positions still open. Between Septenber 4, 1979, and
the end of the 1979 season, a nunber of the non-striking and per nanent -
repl acenent nachi ne workers (sorters) termnated enpl oynent wth

Respondent .

38/ The nanes of these 13 nachine workers are as follows: Irna Qutierrez,
Isabel Qurrusquiela, Qoria Reyes, Miria Magana, Mria D Hernandez, R
M Ruiz, Bster Cantu, Adriana Garcia, Betty Rodriquez, Juana Torres,
Estel | a Mendoza, Maria Arreola, and Qoria Beltran. The harvest - nachi ne
operators al so continued to work during the strike so neither wll they
be consi dered strikers.

39/ Frances Arroyo testified that sone of the nachi ne workers who di d not

support the strike did not work every day during the strike because they
had probl ens comng through the picket |ines.
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S nce Frances Arroyo promsed the machi ne repl acenent

workers enpl oynent only to the end of the 1979 harvest season,? |
concl ude that the machi ne-crew strikers shall have priority in

respect to nachi ne-crew jobs over all pernanent repl acenents

who were rehired for the 1980 season and shall recommend a renedy

I n accordance wth this conclusion. S nce enpl oyers have the right to
continue their business operations during a strike by enpl oyi ng

repl acenent workers, they shoul d have the concomtant right to nake a
sufficient conomtnent to repl acenent workers so as to be able to recruit
an adequate work force. Inthe instant case, | find that it was
necessary for Respondent to promise the repl acenent workers enpl oynent
for the duration of the 1979 season.

In order to effect the renedy for the nachi ne-crew strikers in
the nost equitabl e nanner, and to facilitate conpliance | shall order
Respondent to list the 56 nachi ne-crew strikers in the order which it
woul d have offered themrei nstatenent, using any fair, equitable and
| awf ul net hodﬂj (such as seniority, for exanple) in preparing the |ist.
Such a list shall be furnished to the Salinas area Regional Drector, to

the Charging Party and

40/ Frances Arroyo testified that she had pronm sed them enpl oynent unti |
the end of the season but al so added that she told themthey woul d work
until the nachines were "laid off". S nce Respondent woul d cease to use
the machines after the season was over, and thus "lay themoff", this
addi ti onal comment by Arroyo cannot be interpreted to contradict or vary
in any way her original testinony about promsing the pernanent

repl acenents their jobs until the end of the season (1979).

41/ As 1979 was the first year nmachines were in operation on Respondent's
farmng operations, | shall direct that any seniority gai ned by hand crew
wor r_ersdl n previous years in Respondent's enpl oy shall be recogni zed and
utilized.
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to each of the nmachine-crewstrikers. It wll serve as the basis for
of fering nachi ne-crew strikers reinstatenent to the 26 positions for
whi ch no permanent repl acenents were ever hired and t o subsequent
vacanci es whi ch may occur prior to the tine full conpliance with this
order is achieved, and, to the extent that any names renain on the
list, they will constitute a preferential hiring list.

Accordingly, | shall recommend that Respondent offer to 26
of the machi ne-crew strikers, in accordance wth the order of their
nanes on the above-described list, reinstatenent to their forner or
substantially equi valent positions (to the extent it has not already
done so) without prejudice to their seniority or other rights and
privileges, and make each of themwhole for any | oss of earnings he or
she has suffered by reason of Respondent's refusal to reinstate hi mor
her on Septenber 4, 1979, by paynent to himor her of a sumof noney
equal to the amount he or she woul d have nornal |y earned as a nachi ne
worker during the tonato harvest seasons from Septenber 4, 1979 to the
date of Respondent's offer of reinstatenment plus interest at seven
percent per annum less his or her net earnings during such period.
The back pay shall be conputed in accordance wth the fornul a adopt ed

by the Board in Sunnyside Nurseries, Inc., supra.

Furthernore, | shall order that Respondent in accordance
w th the above-described list, offer reinstatenent to their forner or
substantially equi val ent positions, wthout prejudice to their
seniority or other rights and privileges, to the renmai ning 30 nachi ne-

crewstrikers to the extent vacanci es have
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occurred4—2/ i n nachi ne-crew positions (sorters) after the said
strikers applied for rei nstatenent on Septenber 4, 1979 and nake
each of themwhole for any | oss of earnings he or she has suffered
by reason of Respondent's failure and refusal to reinstate them at
the tine of the vacancy by paynent to himor her of a sumof noney
equal to the anount he or she woul d have nornal |y earned as a

nachi ne worker during the tomato harvest seasons fromthe date of
the vacancy to the date of Respondent's offer of reinstatenent plus
Interest at seven percent per annum |less his or her net earnings
during such period. The back pay shall be conputed in accordance

wth the formul a adopted by the Board i n Sunnyside Nurseries, Inc.,

supra.

The nachi ne-crew enpl oyees entitled to a renedy as
strikers shall be all persons |isted on the nachi ne-crew payrol |
for August 27, 1979 wth the exception of 15 nachi ne workers and
operators nenti oned above who continued to work for Respondent sone
tine during the strike and any ot her nachi ne-crew enpl oyees who are

listed as having worked on August 27, 1979.

42/1n determning the date that vacancies occur, it wll be the
actual ones in respect to the dates that pernanent repl acenents

| eft Respondent's enpl oy duri nP t he 1979 season and the dates non-
strikers left Respondent's enploy at any tine prior to the

conpl i ance with this decision. However in respect to the pernanent
repl acenents who left after the 1979 season or are still in the
enpl oy of Respondent | have determned that their respective
Eosm ons becane vacant at the end of the 1979 season. This is in
eepi ng wth the above-nenti oned nachi ne-crew strikers' priority
for enpl oynent over the pernanent repl acenents after the 1979
season.
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ROER

By authority of Labor Gode Section 1160.3, the
Agricul tural Labor Relations Board hereby orders that Respondent,
Frudden Enterprises, Inc., its officers, agents, successors, and
assi gns shal |

1. Cease and desist from

(a) Failing or refusing to rehire any enpl oyee because
of his or her union nenbership or union activity, or otherw se
discrimnating agai nst any enpl oyee in regard to his or her hire or
tenure of enpl oynent, or any termor conditions of enpl oynent except
as authorized by Section 1153(c) of the Act.

(b) Inany like or related manner interfering wth,
restrai ning, or coercing any enpl oyees in the exercise of their right
of self-organization, to form join, or assist any |abor organization,
to bargain collectively through representatives of their own choosing,
and to engage in other concerted activities for the purpose of
coll ective bargaining or other nutual aid or protection, or to refrain
fromany or all of such activities.

2. Take the followng affirnative acts, which are
deened necessary to effectuate the policies of the Act:

(a) Reestablish the nethod of harvesting which
Respondent utilized prior to Septenber 4, 1979, that is, utilizing
three harvesti ng nachines and three hand crews and offer to all hand-
crew and nachi ne-crew strikers as described in the section of the
attached decision entitled "The Renedy" i medi ate and ful
reinstatenent to their forner positions or, if those jobs no | onger

exist, to substantially equival ent positions,



w thout prejudice to their seniority or other rights and
privileges, and nake themwhol e for any | oss of pay and ot her
economc | osses they have incurred, in the manner provided in the
section of the attached Decision entitled "The Renedy" toget her
wWth interest thereon conputed at the rate of seven percent per
annum

(b) Preserve and, upon request, nake avail abl e
tothis Board and its agents, for examnation and copying, all
payrol | records, social security paynent records, tine cards,
personnel records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Drector, of the back-
pay period and the anount of back pay due under the terns of this
Q der.

(c) Sgn the Notice to Enpl oyees attached hereto.
Uoon its translation by a Board agent into appropriate |anguages,
Respondent shal | reproduce sufficient copies in each | anguage for the
pur poses set forth herei nafter.

(d) Post copies of the attached Notice, in all
appropriate | anguages, for 60 consecutive days in conspi cuous pl aces
onits property, the period and pl ace(s) of posting to be determned
by the Regional Drector. Respondent shall exercise due care to
repl ace any copy or copies of the Notice which nay be altered,
def aced, covered, or renoved.

(e) Mail copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of
this Oder, to all enpl oyees enpl oyed by Respondent at any tine
between August 1, 1979 and the tine such Notice is nail ed.
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(f) Arrange for a representati ve of Respondent or a
Board agent to distribute and read the attached Notice, in all
appropriate | anguages, to its enpl oyees assenbl ed on conpany tine and
property, at tines and places to be determned by the Regi onal
Drector. Followng the reading, a Board agent shall be given the
opportunity, outside the presence of supervisors and nanagnent, to
answer any questions the enpl oyees nay have concerning the Notice or
enpl oyees' rights under the Act. The Regional Drector shall
determne a reasonabl e rate of conpensation to be pai d by Respondent
to all non-hourly wage enpl oyees to conpensate themfor tine |ost at
this readi ng and the questi on-and-answer peri od.

(g0 Notify the Regional Drector, in witing,
wthin 30 days after the date of issuance of this Oder, of the steps
Respondent has taken to conply therewith, and continue to report
periodically thereafter, at the Regional Drector's request, until
full conpliance is achieved.
DATED February 3, 1981

AR E SCHOORL
Admnistrati ve Law G fi cer
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NOT CE TO AGR QLTURAL EMPLOYEES

_ After investigating charges that were filed in the
Salinas Regional Gfice, the General (ounsel of the Agricul tural
Labor Rel ations Board issued a conpl ai nt which alleged that we had
violated the law After a hearing at which all parties had an
opportunity to present evidence, the Agricul tural Labor Rel ations
Board has found that we violated the Agricultural Relations Act in
di scrimnating agai nst enpl oyees by failing and refusing to rehire
enpl oyees who had gone on strike and thereby interfered wth,
restrai ned, and coerced enpl oyees in the exercise of the rights
guar ant eed themby Section 1152 of the Agricultural Labor Rel ations
Act. The Board has ordered us to post and publish this Notice. Ve
wll ﬂo what the Board has ordered us to do. V¢ also want to tell
you that:

The Agricultural Labor Relations Act is a lawthat gives
you and all other farmworkers in Galifornia these rights:

1. To organi ze your sel ves;
2. To form join or help unions;

3. To vote in a secret ballot election to decide
whet her you want a union to represent you;

4. To bargain wth dyour enpl oyer about your wages
and working conditions through a uni on chosen by
gonajdorlty of the enpl oyees and certified by the

ar d;

5. To act together wth other workers to hel p and
protect one another; and

6. To decide not to do any of these things.
Because this is true, we promse that:

VE WLL NOI do anything in the future that forces
ygu to do, or stops you fromdoing any of the things |isted
above.

_ VEE WLL NOT fail or refuse to rehire any enpl oyee, or
ot herw se di scri mnate agai nst any enpl oyee because of his or her
nenber ship in, or act|V|t?/ on behal f of, the ULhited FarmVMrkers of
Anerica, AFL-AQ or any lawul strike or other concerted activity
for nutual aid or protection of enpl oyees.



Because the Board found that we failed to rehire
certain hand-crew strikers and nachi ne-crew stri kers on and
after their union activity, VE WLL CFFER to reinstate them
totheir forner jobs and rei nburse themfor any noney they
| ost because we failed to rehire them plus interest conputed
at the rate of seven percent per year.

DATED. FRUDDEN ENTERPR SES, | NC

(Representati ve) (htle)

This is an official Notice of the Agricultural Labor Relations
Board, an agency of the Sate of California.

DO NOI' ReEMOVE CR MUTI LATE
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